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ICAO R ONAL CONDUCT

203.1 Professional comPetence

A member shall sustain professionalcom ed of,

and complying with, developments in in all

functions ln which the member practises of the
member's calling.

204 lndependence

Definitions

For the purposes of Rules 204.1 to 204.8 and the related Council lnterpretations:

"accounting role" means a position in which a person may or does exercise

more than minimal influence over:
(a) the contents of the financial statements; or
(b) anyone who prepares the financial statements.

"assurance ctient" means an entity in respect of which a member or firm has

been engaged to perform an assurance engagement.
"assurañce engagemenf' means an assurance engagement as contemplated in

the C/CA Handbook - Assurance.
"audit client" means an entity in respect of which a member or firm has been

engaged to perform an audit of the ln the application of Rule

ZO4.41l¡ to (12) "audit client" includ and the reference to an

assurance client, a client or an e client shall be read as

including all related entities of the assurance client, client or entity as the case

may be,
"audit committee" means the audit committee of the entity, or if there is no audit

committee another governance body which has the duties and responsibilities

normally granted to an audit committee.
"audit engagement" means an engagement to audit financial statements as

contemplated
"audit partne a firm or a person who has

equivalent res chnical partner or equivalent
who consults am regarding technical or

who is a member of the audit
ecision-making on significant
tfect the financial statements, or
t and the audit committee, and

includes the following:
(a) the lead engagement Partner;
(b) the engagement quality control reviewer;
(c) another partner who, during the engagement period, provides more than

ten hours of assurance services in connection with the annual financial
statements or interim financial information of the client; and

(d) a subsidiary entity engagement partner.
"clearly insignificant" means trivial and inconsequential.
"close family" means a parent, non-dependent child or sibling'

"direct financial interest" means a financial interest:
(a) o titY

(i
(b) b ust

o
(c) owned through an investment club or by a private mutual fund in which
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attention.

firm's chief executive officer;
(ii) those who provide consultation regarding technical or industry-

specific issues, transactions or events for the assurance

engagement; and
(iii) thole who provide quality control for the assurance

engagement;
and

to such interest.
"financial reporting oversight role" means a position in which a person may or

does exercise influence over:
(a) the contents
(b) anyone who

"firm" means a so corPoration or

association of memb ublic accounting,

on related ac bY the Council'
means, with utual fund' an entity that is
estingthemu,managingitsportfoliotrading
with admini er services' pursuant to a

ç

fr
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measured using the closing price on the day of the public offering; and

(b) the term "total ãssets" shail Oe read as referring to the amount of total

assets presented on the most recent financial statements prepared in

accordance with generally accepted accounting principles included in the

public offering document.
ln the cáse of a repoiing issuer that does not have listed securities or publicly

traded debt, the Odt¡n¡tioñ of reporting issuer shall be read without reference to

market capitalization.
"review cjient" means an entity in respect of which a member or firm conducts a

review engagement. ln the application of Rule 204.4(1) to (12).''review client"

includes ité rélate¿ entities, and the reference to an assurance client, a client or

án entity that is a review client shall be read as including all related entities of the

assurance client, client or entity, as the r ase may be'

"review engagement" means an engagement to review financial statements as

contemplated in the CICA Handbook - Assurance.
"specified auditing procedures engagement" means an engagement to

p"rform specified auOìting procedures contemplated in the CICA Handbook -
Assurance.
"subsidiary entity engagement partner" means the lead engagement partner

for an auOit engageménirelated to the annual financial statements or interim

financial intormátión of an entity that is a subsidiary or joint venture of an audit

client and whose assets or revenues constitute 20o/o or more of the assets or

revenues of the audit client's respective consolidated assets or revenues'

"totat assets"in respect of a particular fiscal year means the amount of total

assets presented on the third quart
prepared in accordance with gene
filed with a relevant securities reg
entity that is not required to file quarte
respêct of a particular fiscal year means the amount of total assets presented on

the annual financial statements of the s econd previous fiscal year prepared in

accordance with generally accepted accounting principles that are filed with a

relevant securities regulator or stock exchange.

204.1 Assurance and Specified Aud iti n g Proced u res En gagements

A member or firm who engages or participates in an engagement:
(a) to issue a written communication under the terms of an

assurance engagement; or
(b) to issue a repbrt on the results of applying specified auditing

Procedures;
shall be and remain independent such that the member, firm and

members of the firm shall be and remain free of any influence, intÞrest or

relationship which, in respect of the engagement, impairs the professional
judgment or objectivity of the member, firm or a member of the firm or

wnicn, in the view of a ieasonable observer, would impair the professional
judgment or objectivity of the member, firm or a member of the firm.

204.2ldentification of Threats and Safeguads

A member or firm who is required to be independent pursuant to Rule

204.1 shall, in respect of the particular engagement, identify threats to
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independence, evaluate the significance.of those threats and, if the

tnreais are other than clearly inslgnificant, identify and apply safeguards

to reduce the threats to an ácceptable level. Where safeguards are not

available to reduce the threat or threats to an acceptable level, the

r"rO", or firm shall eliminate the activity, interest or relationship creating

the threat or threats, or refuse to accept or continue the engagement.

204.3 Documentat¡on

A member or firm who, in accordance with Rule 204.2, has identified a

threat that is not clearly insignificant, shall document a decision to accept

or continue the particular eñgagement. The documentation shall include

the following infbrmation: a dèscription of the nature of the engagement;

accePtable level.

204.4 Specific Prohibitions, Assurance and Specified Auditing
Procedures Engagements

ln addition to complying with Rules 2o4.1,204.2,204.3,2O4.5 and204.6

a member or firm'shalfcomply with the following specific prohibitions:

Financial inferesfs

(1) (a) A member or student shall not participate on the engagement
team for an assurance client if the member or student, or the

immediate family of the member or student, holds a direct

financial interesf or a material indirect financial interest in the

client.

(b)Amemberorstudentshallnotparticipateontheengagement
team for an assurance client if the member or student, or the

immediate family of the member or student, holds, as trustee, a

direct financial interest or a material indirect financial interest in

the client.

(2) A member or firm shall not perform an audit or review engagement' 
for an entity if the member, firm or a network firm, has a direct

financial intðrest or a material indirect financial interest in the entity.

(3) A member or firm shall not perform an audit or review engagement
for an entity if a pension or other retirement plan of the firm or

network firm has a direct financial interest or a material indirect

financial interest in the entitY.

(4) A member who is a partner of a firm and who holds, or whose

immediate family holds, a direct financial interest or a material

indirect financialìnterest in an audit or review client shall not practice

in the same office as the lead engagement partner for the client.

(5) A member who is a partner or managerial employee of a firm and

+
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214 Sullìvan on the Construction of Statutes

of trial whereas para. (i) refers to conclusion of the judge or jury on the ultimate
issue of guilt or fumocence.a6

The presumption can also be rebutted by suggesting reasons why in the cir-
cumstances the legislature may have wished to be redund,ant or to include super-
fluous words. Drafters sometimes anticipate potential misunderstandings or
problems in applying the legislation and, in an effort to forestall these difficul-
ties, resort to repetition or the inclusion of unnecessary detaill Repetition or
superfluous words may also.be introduced to make the legislation easier to read
or work with or, in the case of bilingual legislation, to preserve parallelism be-
tween the two language versions. Repetition is not an evil when it serves an in-
telligible purpose. 'When tautologous words are deliberately included in
legislation for reasons such as these, the courts say thoy are added ex abundanti
cautela, out of an abundance of caution, and the presumption against tautology
is rebutted

In the chrysler case, for example, Mclachlin J. in her dissenting judgment
conceded that the phrase "and any matters related thereto" appearing in the
Competitíon Tribunal Acr would be unnecessary if its only function were to con-
fer ancillary powers on the Tribunal. However, in her view,

one must approach such general phrases against the background that they are
commonly used in many statutes, not to confer unmentioned powers,-but to en-
sure ,that the powers clearly given be exercised without undue restraint. It is true,
as Gonthier J. points out, that ancillary powers can be inferred and need not be
set out. Yet the reality is that statutes commonly do set them out, if onty in the
hope of avoiding arguments seeking to unduly restrict the effectìve exercise of
expressly conferred powers.... Given the relativeþ conìmon use of phrases like
"and all for any] matters related thereto" in legislative drafting, I do not find tNk.
Justice Gonthier's] argument persuasive.as

[Author's emphasis]

When there is reason to believe that the tautologous words were deliberately
included in the legislation, the presumption is rebutted

Tm PnBSIIMPTIoN oF CoNSISTENT Expnnsslox

It is presumed that the legislature uses language carefully and consistently so
that within a statute or other legislative instrument the same words have the

Ibid.; see aTso hidan Group Ltd. v. London (city), lrggol o.J. No. 33, 64 D.L.R. (4th) 5t4
(ont. c.A.); affd [1991] s.c.J. No. 92, [199r] 3 s.c.R. 593 (S.c.c.); ctarke v. ctarke, [1990]
S.C.J. No. 97, U99012 S.C.R. 795, at 16 (S.C.C.); Firestone Canada Inc. v. Ontario (pen,sion
commtssion), [1990] o.J. No. 1377,74 o.R. (2d) 325,at339 (onr. H.c.J.); revd ll990l o.J.
No. 2316, 1 O.R. (3d) 122 (Ont. C.A.).

for example, R. v. Hinchey, [1996] S.C.J. No. l2l, U99613 S.C.R. 112g , at pau:a. 55
(s ...the additional words are not intended to add to the
vent the from being restricted. "
Supra note 41, at 435.

4

5

5

46

meaning of benefit, but to pre-
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Ch. 7: Textual Analysis 215

safne meaning and different words have different meanings. Another way of

uîã".rrutr¿ing this presumption is to say that the legislature is presumed to avoid

,iyfirti" variation. Once a meaning has been
"u-Áopt"A, 

it is used each Given this practice, it

,ut"r Sense to infer that ssion is used, a differ-

ent meaning is intended.

The presumption of consistent expression applies not only within statutes but

across statutes as well, especially statutes or provisions dealing with the same

subject matter.

Same word.s, sd,Íne meaning.In R. v. Zeolkowski, Sopinka J. wrote: "Giving the

same words the same meaning throughout a statutê is a basic principle of statu-

tory interpretation."ae Reliance on this principle is illustrated in the majority

judgment of the Supreme Court of Canada in Thomson v. Canada (Deputy Min-
"ßter 

of Agriculture).to The issue there was whether a Deputy Minister of the

federal govefltment could deny security clearance to a person' contrary to the

recommendation made by the Security Intelligence Review Committee after

reviewing the person's file. The governing provision was s. 52(2) of the Cana'

dian Security InteUigence Act which provided that on completion of its investi-

gation, the Review Committee shall provide the Minister "with a report

óontaining any recommendations that the Committee considers appropriate".

The majority held that the ordinary meaning of the word "recommendations" is

advice or counsel and that mere advice or counsel is not binding on the Minister.

However, Cory J. added:

There is another basis for concluding that "recommendations" should be given its

usual meaning in s. 52(2).

The word is used in other provisions of the Act. Unless the contrary is clearly

indicated by the context, a word should be given the same interpretation or

meaning whenever it appears in an Act. Section 52(1) directs the Committee to

provide the Minister and Director of CSIS with a report ... and any'lecommen-

dations" that the Committee considers appropriate....

It would be obviously inappropriate to interpret "recommendations" in

s. 52(1) as a binding decision. This is so, since it would result in the Committee

encroaching on the management powers of CSIS. Clearly, in s. 52(1) "recom-

mendations" has its ordihary and plain meanirig of advising or counselling. Par-

Iiament could not have intended the word "recommendations" ir the subsequent

subsection of the same section to receive a different interpretation. The word

must have the same meaning in both sections.sl

The reasoning of Cory J. is exemplary. He first-notes that elsewhere in the

legislation the word or expression to be interpretod has a single clear meaning;

-"' 4e 
[19s9l S.c.J. No. 50, t19891 1 s.c.R. L378, at 732 (s,c.c.).

50 
U9921s.c.J. No, L3,lr992l1 s.c.R.385 (s.c.c.).

tt lbid., at243-44.
lr|.
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216 Sullivan on the Construction of Statutes

he then invokes the presumption of consistent expression to justify his conclu-

sion that this meaning must prevail throughout. Finally, he points out that the

presumption applies with particular force where the provisions in which the re-

peated words appear are close together or otherwise related. This way of resolv-

ing interpretation problems is often relied on in the cases."

Different words, different meaning, Given the presumption of consistent ex-

pression, it is possible to infer from the use of different woids or a different form
of expression that a different meaning was intended. As Malone J.A. explains in
Peach H|II Management Ltd. v. Canada:

When an Act uses different words in relation to the sarre Subject such a choice

by Parliament must be considered intentional and indicative of a change in mean-

ing or a different meaning.s'

This reasoning was relied on in several Supreme Court of Canada decisions in-
terpreting the insanity defence provisions of the Criminal Code. Section 16(1)

provides that a person is insane only if he or she is "incapable of appreciating

the nature and quality of the.act or omission or of knowing that it was wrong".
In .R. v. Schwartz, Dickson J. argued that the word '\ilrong" must mean morally
wrong and not illegal because elsewhere in the Code the term "unlawful" is used

to express the idea of itlegality; by using the word "wrong" the legislature, must

have meant to express a different idea.sn In R. v. Bamiet's the issue was whether

the trial judge had erred in instructing the jury that the words "appreciating" and

"knowing" in s. L6(2) mean the same thing. Estey J. wrote:

One must, of course, coÍlmence the analysis of a statutory provision by seeking

to attribute meaning to all the words used therein. Here Parliament has employed

two different words in the critical portion of the definition, which words in effect

established'ffiõiests or standards in deterrnining the presence of insanity.... Un-

der the primary canon of construction to which I have referred, "appreciating"

52 See, for example, Sero v. Canada, l2OO4l F.C.J. No. 71, at paras' 35-36 €.C.4.); R. v. Kno-

blauch, t20001 S.C.J. No. 59, l2ù00l Z S.C.R. 780, at para. 85 (S'C.C.); Carøda v. Schwartz,

t19961 S.C.J. No. 15, U9961 1 S.C.R. 254 (S.C.C.)) Mitchell v. Peguis Indían Band, ll990l
S.C.J. No. 63, t19901 2 S.C.R. 85, at I23-2a (S.C.C.); Henrietta Muir Edwards n. A.G' for
Canada, t19301 A.C. 124, at I2a Q.C.); Wishing Star Fishing Co. v' "B'C. Baron" (The),

ÍI9871F.C.J. No. lI49,8l N.R. 309, at 313 (F.C.A.); n. v. Budget Cør Rentals (Toronto) Ltd.,

t19S1l O.J. No. 2888,20 C.R. (3d) 66, at82 (Ont. C'4.).

t20001 F.C.J. No. 894, 257 N.R. 193, atparu.12 (F.C.A.).

tl9761 S.C.J. No. 40, tI977l 1 S.C.R. 673, at 677-90 (S.C.C.), per Dickson J. di'ssenting; ap-

proved by Lamer C.J. for the majority of the Court in R. v. Chaulk, supra rrote 35, at 39-4I.

See also Frank v. The Queen, [1977] S.C.J. No. 42, [1978] 1 S.C.R. 95, at 101 (S.C.C.), per

Dickson J.: "I do not think 'Indians of the Province' and 'Indians within the boundaries

thereof' refer to the same group. The use of different language suggests different groups.";

Mitchell v. Peguis Indian Band, supra note 52, at 723, per La Forest J.: "... whenever Pa¡lia-

ment meant to include Her Majesty in right of a province, it was ca¡eful to make it clear by us-

ing explicit terms. In the absence of such specific indication, ... one would expect that an

unqualified reference to 'Her Majesty' should be taken as limited to the federal Crown."

[1980] S.C.J. No. 33, [1980] 1 S.C.R. 1124 (S.C.C.)'
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Ch. 7: Textual Analysis 227

drafter chose the particular string of words because a single word would not do

and that each word is there for a reason. The challenge is to identify what that

reason is.

Expressio unius is based on a reader's legitimate expectation that the text in

question will refer to a particular thing expressly. 'When this expectation is not

rnet, when the text is silent with respect to the thing in question, interpreters

infer that the silence was deliberate: the thing is not mentioned because the leg-

islature intended to exclude it. This inference is based on the presumptions of
perfection, consistent expression and orderly arÍangement. Like the inferences

underlying the associated words and limited class maxims, expressio unius is not

conclusive of legislative intent. It must be tested agai,nst other possible explana-

tions for what the drafter has done.
Although the maxims discussed in this chapter are generally thought of as le-

gal presumptions, there is nothing particularly legal about them. They are actu-

ally instances of the sort of reasoning that readers engage in, usually at a

subconscious level, in reading any text -- from a grocery list to a ShakespeaÍean

play. This realtzation should not devalue the maxims; on the contrary, it shows

that they help to identify the grammatical and ordinary meaning of a text, which

is the starting point for all interpretation.
Arguably, there are drawbacks to assigning names to the inferences of which

the maxims are comprised, especially Latin names. It tends to obscure the rea-

soning process involved in drawing iderences and it gives undue emphasis to

the features of the text on which these particular inferences are based. In lact all
features of a te¡t contribute to meaning and any one of them can be potentially
important in given circumstances. To attach names to some obscures the exis-

tence and importance of others; it does not facilitate an accurate appreciation of
what goes on in interpretation.

Assocrarpp Wonos

The associøted words rule (noscitur a socìís).et The associated words rule is
properþ invoked when two or more terms linked by "and" or "or" serve an

analogous grammatical and logical function within a provision. This parallelism

invites the reader to look for a common feature among the terms. This feature is

then relied on to resolve ambiguity or limit the scope of the terms. Often the

terms are restricted to the scope of their broâdest coÍìmon denominator. As

Martin J.A. explained in,R. v. Goulis;

The maxims examined in this Pa¡t are referred to as "rules" only because they are part of the

body of so-called stafutory inteqpretation rules. As explained by Lord Reid in Maunsell v.

Otíns,ll915l A.C.373 at382 (H.L.), the rules of statutory interpretation "are not rules irr the

ordinary sense of havilg some binding force.... They arc aids to construction, presumptions or

pointers."

r
I

95
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Case Name:

Crystallex International Corp. (Re)

IN THE MATTER OF the Companies' creditors Arrangement Act,
R.S.C. 1985, c.C-36 as amended

AND IN THE MATTER OF a Plan of compromise or Arrangement of
Crystallex International Corporation

l20r2l O.J. No. 2651

2012 ONCA404

91 C.B.R. (sth)207

2012 CarcwellOnt7329

216 A.C.V/.S. (3d) 5s0

Dockets: C55434 and C55435

Ontario Court of Appeal
Toronto, Ontario

D.R. O'Connor A.C.J.O., R.A. Blair and A. Hoy JJ.A.

Heard: May 11,2012.
Judgment: J:urlre 13,2012

(99 paras.)

Bankruptcy and insolvency law -- Companies'Creditors Aruangement Act (CCAA) mqtters -- Com-

promisls and arrangements -- Costs of ødministration -- Appeal by major creditors of company
'under protectionfrlm coLtrt's approval of two loans and a management incentive plan dismissed --

,lppeat from bridge loan was moot where money had been advanced, spent and repaid -- Approval

o¡'On-loan was ieqsonable where financing was requiredfor company to pursue arbitration claim

,lr¡"¡ represented its only asset of value -- Loan did not constitute an arrangement requiring cred-

itor appioval -- Survival'of lendels' right after protection ended did not preclude loan -- Board was

in beii position to assess which employees were essential to restructuring -- PIan to retain execu-

tives was in company's best interest -- Companies' Creditors Arcangement Act, ss. 6, I1.2'



Page 2

Banlwuptcy and insolvency law -- Proceedings -- Practice and procedure -- Orders -- Interim or

interlocutoiy orders - Appeal by major creditors of company under protectionfrom court's ap-

proval of two loans and a management incentive plan dismissed -- Appeal from bridge loan was
-moot 

rirrp money had been alvanced, spent and repaid -- Approval of DIP loan was reasonable

where financing was requiredfor company to pursue arbitration claim which represented its only 
.

asset of vølue -- Loqn d¡d rot constitute an arrangement requiring creditor approval -- Survival of
lendeis,right after protection ended did not preclude loan -- Boardwas in best position to assess

which 
"*ptoyitt 

irr, ,rruntial to restructuring - Plan to retain executives was in company's best

interest.

Appeal by Computershare, trustee for holders of senior notes payable by Crystallex, from three or-

ders madã by ttre judge supervising Crystallex's protection proceedings. Crystallex's contract to de-

velop a gold deposit in Venezuela was rescinded by the Venezuelan government, through no fault

of Crystallex. As a result, Crystallex was unable to pay $100,000,000 to the noteholders, due De-

cembLr 3l,20ll . Crystallex obtained creditor protection on Decemb er 23,2011.In the orders under

appeal, Crystallex was authorízedlo obtain bridge financing of $3,125,000 from Tenor, to obtain

$]¡6,OOO,OO0 in DIP financing from Tenor, and to implement a Management Incentive Plan de-

signed to ensure the retention of key executives until Crystallex's $3,400,000,000 arbitration claim

agãnst the Venezuelan government was completed. The DIP loan entitled Tenor to 35 per cent of
the net proceeds of the arbitration claim, provided governance rights that might continue after

Crystaliex exited protection, and other rights. Substantially all the creditors opposed these orders.

Crystallex represented that it hoped to negotiate a plan of arrangement or compromise with the

noieholders and other creditors by July 30,2012, when the current stay was set to expire. By the

time of the appeal, Tenor had advanced the bridge loan, and Crystallex had spent and repaid it.

HELD: Appeal dismissed. The appeal from the bridge loan was moot because the loan funds had

been advanied, spent and repaid. The judge was not precluded from approving the DIP loan be-

cause the rights Tenor obtained pursuant to it might continue after Crystallex emerged from protec-

tion. The DIP loan was necessary for Crystallex to pursue its arbitration claim, its only asset of val-

ue. The judge did not err in focusing on this fact in deciding whether or not to approve the DIP loan'

He did not misapprehend the evidence in finding the noteholders' offer to provide financing was not

made on the same terms as Tenor's offer, and would not provide Crystallex with sufhcient funds to

pgrsue its arbitration claim. The judge reasonably exercised his discretion in approving the Tenor

btp lo*. The loan was not a plan of arrangement or compromise requiring the approval of
two-thirds of Crystatlex's creditors. The loan did not compromise the terms of the noteholders' in-

debtedness or take away any of their legal rights. The recommendations of Crystallex's board, based

on expert evidence, provided support for the judge's conclusion that the Management Incentive Plan

shoulã be approved. The board was in the best position to assess which employees were essential to

the success of Crystallex's restructuring efforts'

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 6(1), s. 1 1, s' 11.2, s. 1 1.2(1), s'

It.2(4), s. 11.2(a)(a), s. l1 .2(4)(d), s. 23(1Xb)

United States Bankruptcy Code, Chapter 15
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Winding-up and Restructuring Act, R.S.C. 1985, c' W-l1

Appeal From:

On appeal from the order of Justice Frank f Justice dated

January 20,20l2,with reasons reported at of Justice Frank

J.C. Newbould of the Superior Court of Ju s reported at20I2

ONSC 2125,

Counsel:

Richard B. Swan, S. Richard Orzy,Derek J. Bell and Emrys Davis, for the appellant Computershare

Trust Company of Canada.

Andrew J.F. Kent, Markus Koehnen and Jeffrey Levine, for the respondent Crystallex International

Corporation.

Barbara L. Grossman, for Tenor Capital Management Company, L.P. and Affrliates'

Robert Frank, for Forbes & Manhattan Inc. and Aberdeen International Inc.

David Byers, for the Monitor Emst & Young Inc.

The judgment of the Court was delivered by

A. HOY J.A.:--

I. OVERVIEW

I The primary issue in these appeals is the scope of financing the supervising judge can or

should uppio,r", without the sanction of creditors, while a company is under the protection of the

Companiàs'Creditors Arrangement Act,R.S.C. 1985, c. C-36, as amended (the "CCAA").

2 The respondent Crystallex International Corporation ("Crystal1ex") is a Canadian mining

company. Its irincipal asset was the right to develop Las Cristinas in Venezuela, which is one of the

hrgËst úndevãloped gold deposits in the world. Crystallex obtained this right through a contract

wiitr the Corporácion V"tt"rôl*a de Guayana (the "CVG"), a state-owned Venezuelan corporation'

On February Z,ZOtl, after Crystallex spent over $500 million on developing Las Cristinas, the

CVG sent órystallex a letter to "unilateially rescind" the contract for reasons of "expediency and

convenience'i. There is no suggestion in these proceedings that the rescission was due to any mis-

management by Crystallex.

3 As a result of the cancellation of the contract, Crystallex was unable to pay its $100 million in

senior 9.375 per cent notes due December 23,2011 (the "Notes"). It sought and, on December 23,

2011 obtained, protection under the CCAA'

4 At present, Crystallex's only asset of significance is an arbitration claim for US $3.4 billion

against the governmånt of Venezluelain relation to the cancellation of the contract. The arbitration

claim is the "pot of gold" in the CCAA proceeding.
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5 The appellant Computershare Trust Company of Canada, in its capacity as Trustee for the

holders of the Notes (the "Noteholders"), appeals, with leave, three orders made by the supervising

judge in the ccAA proceeding: (i) the January 20,2012 CCAA Bridge

soni released January z5,20lz and reportedat20l2 ONSC 538 (the "B
authorizing Crystallex to obtain bridge financing of $3.125 million (the

respondeni . ("Tenor L.P."); (ii) the April 16, 2012 CCAA Fi-

nancing Or $36 million of what the supervising judge character-

ized as Debtor in possession ("DIP") financing fr rm Tenor Special Situation Fund I, LLC ("Tenor")

(the "Tenor DIP Lo
approving a Manag es

until the arbitration
and Management Incentive Plan Approval Order

nancing Reasons").

6 Among other conditions, the Tenor DIP Loan, due December 31, 2016, entitles Tenor to 35

per cent of the net proceeds of the arbitration in addition to interest, provides governance rights that

may continue afteiCrystallex exits from CCAA protection, and requires Tenor's approval to a range

of áptions that might óustomarily be offered to unsecured creditors in seeking to negotiate a plan of

compromise or arangement'

7 Substantially all of the creditors opposed the approval of the Bridge Loan, the Tenor DIP

Loan and the MIp. Crystallex represents that it hopes to negotiate a plan of arrangement or com-

promise with the Noteholders and other creditors before the current stay until July 30, 2012 expires.

8 The bulk of the 536 million Tenor DIP Loan comprises financing to pursue the arbitration

claim, which may continue after the period of CCAA protection.

II. THE LEGISLATIVE FRAMEWORK

9 The CCAA was amended effective September 18, 2009 to add the following provisions re-

garding the grant ofa charge to secure financing required by the debtor:

Interim financing

1 1.2 (1) On application by a debtor company and on notice to the secured credi-

tors who *" iik"ly to be affected by the security or charge, a court may make an

order declaring that all or part of the company's property is subject to a security

or charge - in an amount that the court considers appropriate - in favour of a per-

son specified in the order who agrees to lend to the company an amount ap-

proved by the court as being required by the company, having regard to its

õash-flow statement. The security or charge may not secure an obligation that

exists before the order is made.

F'actors to be considered

(4) In deciding whether to make an order, the court is to consider, among other

things,
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(a) the period during which the company is expected to be subject to proceed-

ings under this Act;
(b) how ttre company's business and financial affairs are to be managed during

the proceedings;
(c) whether the cómpany's management has the confidence of its major credi-

tors;
(d) whether the loan would enhance the prospects of a viable compromise or

arrangement being made in respect of the company;

(e) the nature and value of the company's property;
(O whether any creditor would be materially prejudiced as a result of the se-

curity or charge; and
(g)themonitor'sreportreferredtoinparagraph23(1)(b),ifany''

prior to the enactment of these provisions, the court relied on its general authority under the CCAA

to approve DIp financing: see itoyd W. Houlden, Geoffey B. Morawetz &. Jartis P. Sarra, The 2012

¿niotated Banlvuptcy and Insolvency Act (Toronto: Carswell, 2011), af p' ll75'

III. THE BACKGROT]ND

A. Events Prior to the CCAA Filings

10 Crystallex has filed a Request for Arbitration pursuant to the Canada-VeneztelaBilateral

Investment Treaty,claiming $:.4 UiUion plus interest for the loss of its investment in Las Cristinas.

The hearing of the arbitration is scheduled for November 11,2013,

11 Crystallex's most significant tiability is its debt to the Noteholders. In addition to amounts

owed to the Noteholders, Crystallex has other liabilities of approximately CAD $1.2 million and

approximately US $8 million.

12 The currentNoteholders are hedge funds, some of whom purchased Notes after Venezuela

announced its intention to expropriate Las Cristinas at prices as low as 25 cents on the dollar.

13 The relationship between Crystallex and the current Noteholders is hostile. Crystallex and

the Noteholders have bLen in litigation since 2008. Prior to the maturity date of the Notes, the

Noteholders twice, unsuccessfulþ, brought court proceedings against Crystallex alleging that an

event had occurred which acceleiated Crystallex's obligation to pay the Notes. Those proceedings

were also heard by the supervising judge: see Computershare Trust Co. of Canadav' Crystallex In-

ternationat corp. (2009);65 B.L.R. (4ih) 281 (S.C.), affd 2010 ONCA 364,263 O.A.C. 137; and

Computershare v. Crystallex,2Ol1 ONSC 5748.

Commencement of Proceedings under the CCAA and ChapterB.
15
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14 On Decemb er 22, 20ll , one day prior to the maturity of the Notes, Crystallex and the Note-

holders filed competing CCAA applications. The Noteholders' application contemplated that all ex-

isting common shares would be cancelled, an equity offering would be undertaken, and if, or to the

exteñt, the equity proceeds were insufficient to pay out the Noteholders, the Notes would be con-

verted to equity.

lS Crystallex sought authority to file a plan of compromise and arrangement, the authority to

continue to pursue the arbitration in Venezuela, and the authority to pursue all avenues of interim

financing oi a ref,rnancing of its business and to conduct an auction to raise financing. In his sup-

porting affidavit sworn December 22,2011,
tive Officer, indicated that Crystallex wishe n

settled or Crystallex realized the arbitration awar

offer of financing from Tenot Capital Management.

16 It was (and is) expected that, if the arbitration is successful and the award is collected, there

will be more than 
"ttoogh 

to pay the creditors and a significant amount will be available to share-

holders.

l7 On December 23,2071,the supervising judge made an order granting Crystallex's CCAA

application (the "Initial Order"). In his reasons released December 28,2011, he explained that the

ñót"ttol¿.rri p.opo.ul was not a fair balancing of the interests of all stakeholders: Re Crystallex In-

ternational Corporation,2}ll ONSC 7701, atparu.26.TheNoteholders did not appealthe Initial

Order.

18 Crystallex obtained an order under chapter 15 of the United States Bankruptcy Code from

the United States Bankruptcy Court for the District of Delaware, among other things giving effect to

the Initial Order in the United States as the main proceeding.

C Crystallex Develops a DIP Auction Process

19 paragraph 12 of the Initial Order authorized Crystallex to pursue all avenues of interim fi-

nancing o, u-t"fttt*cing of its business or property, subject to the requirements of the CCAA and

court alproval, to permit it to proceed with an orderly restructuring. It further provided:

Without timiting the foregoing, the Applicant may conduct an auction to raise

interim or DIP financing pursuant to procedures approved by the Monitor and

using such professional assistance as the Applicant may determine with the con-

sentãf the Monitor. If such approved procedures are followed to the satisfaction

of the Monitor then the best offer as determined by the Applicant pursuant to the

approved procedures shall be afforded the protection of the Soundair principles

rãìtrut it will be too late to make topping offers thereafter and such offers will
not be considered bY this Court.

Z0 Crystallex hired an independent financial advisory firm, Skatoff & Company,LLC, and de-

veloped a set of procedures to govem the solicitation of bids to provide financing to Crystallex. The

Monìtor, Emst & Young Inc., approved the bid procedures. The bid procedures indicated that

Crystallex's objective was to obtain financing of not less than $35 million, net of costs, that, on
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completion of the CCAA and U.S. Chapter 15 reorganizationproceedings, would roll into financing

maturing not sooner than December 31, 2014. The bid deadline was February 1,2012.

The Bridge Loan

2l On January 20,2012,the supervising judge considered competing proposals from Tenor

L.p. and the Noteholders to provide bridge financing. Tenor L.P. offered $3.125 million with inter-

est at 10 per cent per annum. The Noteholders offered $3 million with interest at 1 per cent per an-

num.

22 The board of Crystallex, taking into account advice received from Mr. Skatoff, recom-

mended the Tenor Lp. ôffer. Mr. Skatoff was concerned that the Noteholders' objective may have

been to defeat the larger DIp financing process so that they could ultimately impose financing terms

on Crystallex. It wasãlso his view tha-t òrystallex should avoid entering into an important financial

relationship with a hostile party'

23 The supervising judge approved Tenor L.P''s offer'

E. The Noteholders Object to the DIP Auction Process

24 On January 20,2012,the Noteholders brought a cross-motion to modiff the DIP auction

process then under"way, which they severely criticized. They objected to the amount sought, the

term, and the lender back-end entitlement a successful DIP lender could acquire. In their view,

Crystallex was inappropriately seeking financing in excess of amounts required until a compromise

o, þl* of arrangemèntìould 
-be 

arrived at between Crystallex and its creditors. Given their existing

porition in Crysìallex, the Noteholders also objected to being required to sign a non-disclosure

ãgreement containing a standstill provision in order to be a qualified.bidder.

25 The supervising judge held that if the Noteholders wished to be considered as a qualified

bidder, they wãutd have to .igt u non-disclosure agreement: Bridge Financing Reasons, atpata.27 '

As to their other concerns, he wtote, atpata.29;

In my view these objections are premature and it is not necessary for me to con-

sideitheir strength ut this stage. The time for frling bids from qualified bidders

has not yet expired and what bids will be received is unknown. It is when a suc-

cessful úidderhas been chosen and the DIP facility is before the court for ap-

proval that these issues raised by the Noteholders would be more appropriately

dealt with. Until then, there is no factual foundation for judgment to be passed on

the bid procedures for the DIP facility for which Crystallex will seek approval.

competing DIP Financing offers: The Tenor DIP Loan and the

Noteholdersr Offer

D.

F



Page I

26 The bidders who responded to the request for DIP financing included three hedge funds that

hold approximately 77 pet cent of the Notes and Tenor.

27 Those hedgefund Noteholders proposed a loan of $10 million with a simple interest rate of 1

per cent repayable on October 15,2012.

ZB The supervising judge described Tenor's proposed terms in the DIP Financing Reasons:

[23] The Tenor DIP facility contains the following material financial terms:

(a) Tenor will advance $36 million to Crystallex due and payable on Decem-

ber 31, 20t6.This period for the loan is based on Crystallex's arbitration

counsel's urr"rrm.ttt of the likely timing of a decision from the arbitral

tribunal and collection of the award.
(b) The advances will be in four tranches, being $9 miltion upon execution of

the loan documentation and approval of the facility by court order in On-

tario, the second being $12 million upon any appeal of the Ontario court

order approving the facility being dismissed and upon a U.S court order

upptoting the facility, the third being $10 million when Crystallex has less

tñan $2.lmi[ion in cash and the fourth being $5 million when Crystallex

againhas less than $2.5 million in cash.

(c) The loans ¿ile to be used to (i) repay an interim bridge loan of $3.25 mil-
lion advanced by Tenor with court approval of January 20,2012 and paya-

ble on April 16,2012, (ii) fees and expenses in connection with the facili-

ty, (iii) gèneral corporate expenses of Crystallex including expenses of the

restructuring proceedings and of the arbitration in accordance with cash

flow statements and budgets of Crystallex approved by Tenor from time to

time.

(Ð

Crystallex will pay Tenor a $l million commitment fee'

$35 million of the loan amount will bear PIK interest þayment in kind,

meaning it is capitalized and payable only upon maturity of the loan or

upon receipt of the proceeds of the arbitration) at the rate of lÙYo per an-

num compounded semi-annuallY.
Tenor will receive additional compensation equal to 35o/o of the net pro-

ceeds of any arbitral award or settlement, conditional upon the second

tranche of the loan being advanced. Net proceeds of the award or settle-

ment is defined as the amount remaining after payment of principal and

interest on the DIP loan, taxes and proven and allowed unsecured claims

against Crystallex, including the noteholders, the latter of which will have

a special charge for the unsecured amounts owing. Alternatively, Tenor

can convert the right to additional compensation to 35Yo of the coÍlmon
shares of Crystallex. This conversion right is apparently driven by tax con-

siderations.

(d
e
)
)(
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palTheTenor DIP facility also provides for the governance of Crystallex to be

changed to give Tenor a substantial say in the governance of Crystallex. More

ParticularlY:

(a) Crystallex shall have a reduced five person board of directors, being two
' 

cunent Crystallex directors, two nominees of Tenor and an independent

director selected by agreement of Crystallex and Tenor'

(b) The independent direðtor shall be chair of the board of directors and shall

not have a second-casting or tie-breaking vote.

(c) The independent director shall be appointed a special managing director 
_

and shall have all the powers of the board of directors to (i) the conduct of
the reorganizationproceedings in Canada and in the U.S. and the efforts of
CrystalÈx to reorganizethe pre-filing claims of the unsecured creditors,

(iij any matters reiating to the rights of Crystallex and Tenor as against the
extent not
and (iv)
ager shall

first consult with a non-board advisory panel, consisting of the three

Crystallex directors who will step down from the board, and consider in
good faith their recommendations.

(d) With t"rp"ct to matters that may not at law be delegable to the special

maîaging director, he will be required to obtain board approval. Ifthg
Tenoinominees use their votes to block that approval, Tenor will forfeit its

3 5Yo additional comPensation.

[25] The Tenor DIP facility contains proscribed rights of Tenor in the event of
defãult. Tenor may seize and sell assets other than the arbitration proceeding (i.e.

any cash and unsold mining equipment). It may not sell the arbitration claim. If
thðre is a default before any arbitration award, Tenor would have the right to ap-

pty to court to have the Monitor or a Canadian receiver and manager appointed to

taÍ<e control of the arbitration proceedings. If such application were not granted,

Tenor would be entitled to exercise the rights and remedies of a secured creditor

pursuant to an order, the loan documentation or otherwise at law.

29 Mr. Skatoff recommended, and the board of Crystallex agreed, to accept the Tenor DIP

Loan. Mr. Skatoff indicated, in an affidavit sworn March 20,2012, that he had recommended that

the board reject the Noteholders' offer of a $10 million loan for 6 months because Crystallex could

not be u.rrr.Ld that it could borrow the balance of the required funds at the expiry of that period on

the same terms as the Tenor DIP Loan.

The Noteholders' Further, Competing Offer to Allay Mr'
Skatoffs Concerns

30 In his affidavit on behalf of the Noteholders, sworn March 27,2012, Mr. Mattoni responded

to Mr. Skatoffs concern by committing that the Noteholders would be prepared to,

G
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H. The Noteholders' ProPosed Plan

31 prior to the April 5,21lzhearing, the Noteholders proposed a plan to indicate a good faith

intention to bargain. ihey did not seek approval of this proposed plan at the April 5,2012 hearing'

32 The plan's terms included that the Noteholders would provide a $10 million loan on the

terms described above; exchange their debt for approximately 58 per cent of the equity; provide $35

million to Crystallex in exchange for 229 per cent of the equity; and provide incentives to man-

agement at âiesser level than the MIP. rhéir proposed plan left approximately 14 per cent of the

equity for the existing shareholders.

L The Management Incentive Plan

... provide financing to Crystallex on the same terms as the [Tenor DIP Loan], in

the event that prior to October l,20l2,the Court orders that such long-term h-

nancing is appìopriate and necessary. The Noteholders would reserve their com-

plete aãd rrttf.tt"r"¿ ability as creditors to continue to oppose stay extensions o_r

attempts to secure such long-term financing outside of a Plan of compromise (in-

cluding, specifically, financing to the extent contemplated by the Proposed

foan),-bui they wili provide it if it is ordered by the Court on the same basis as

currently proposed with Tenor ...

33 The Noteholders had criticized the independent directors of Crystallex as not being suffi-

ciently independent. As a result, the independent directors of Crystallex comprising the compensa-

tion cãmmittee retained Jay Swartz, a partner of Davies Phillips Vineberg, to determine, from the

perspective of an independent director, what an appropriate MIP would be. He in turn retained an

independent national éxecutive compensation consulting firm to provide expert advice. Mr. Swartz

opinãa that the overall compensatiott ptoporal for the establishment of the bonus pool for the bene-

fit of Crystallex's management was reasonable in the circumstances. The independent directors of

crystallex comprising the compensation committee approved the MIP.

34 Atpara.l02 of the DIP Financing Reasons, the supervising judge described the MIP:

In sum, a pool of money, consisting of up to l0% of the net proceeds of the arbi-

tration upio $700 million and2o/o of any further net proceeds, after all costs and

charges, including the amounts owing to noteholders, is to be set aside and mon-

ey irithis pool mãy be paid to the beneficiaries of the MIP, depending on the de-

términation of an independent committee. The amounts to be allocated to partic-

ipants by the compensation committee are discretionary and could be nil. No one

will be entitled to any particular amount. Members of the compensation commit-

tee will not be eligible for any payments.
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35 The MIp sets out a number of factors to be considered by the compensation committee in

exercising its discretion. They include the amount and speed of recovery, the amount of time and

energy expended by the individual, and the opportunity cost to the individual in staying with

Crystallex.

36 In the view of the Noteholders, the MIP is too generous. They proposed that management

receive 5 per cent through an equity participation in any after tax award. They also took issue with

the range of persons eligible under the MIP'

J The April 5,2012 motion

37 On April 5,2012, Crystallex sought orders approving, among other things, the Tenor DIP

Loan and thtMlp. The Noteholders as wetl as Forbes & Manhattan Inc. and Aberdeen International

Inc., creditors owed approximately $2.5 million by Crystallex, opposed both the Tenor DIP Loan

and the MIP. The one shareholder who attended opposed the MIP.

38 The supervising judge approved the Tenor DIP Loan and the MIP.' He also extended the

stay until July 30, 2012.

K. Events since April 512012

39 Tenor made the first, $9 million advance under the Tenor DIP Loan. The Bridge Loan was

repaid out of the first advance.

40 At the hearing of this appeal, the Monitor advised that Crystallex would require fuither

funds before the antiãipated reióase of this court's decision. Crystallex accepted Tenor's offer to ad-

vance a further $4 million to Crystallex, on the same terms as the first, $9 million tranche of the

Tenor DIp Loan. Accordingly, ihis further advance does not entitle Tenor to participate in any arbi-

tration proceeds, or triggerány change in the governance of Crystallex. If the Noteholders' appeal

.rrr"""ár, the additionãiamounts advanced by Tenor are, like the first tranche, to be immediately

repaid with interest at the rate of I per cent per annum, and the Noteholders shall fund the repay-

mènt. No commitment fee is payable in respect of this additional advance.

IV. THE SUPERVISING JUDGE'S REASONS

A. The Bridge Loan

4l The supervising judge noted, atpara.5 of the Bridge Financing Reasons, that Tenor L.P.'s

bridge financing proporil wãs "really short-term DIP financing". With respect to the boards'rec-

ommendation - based on Mr. Skatoffs advice - that Tenor L.P.'s proposal be approved, he wrote, at

paru.12:
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This was a business judgment protected by the business judgment rule so long a¡

it was a considered andinfor-èd ¡.tdgt tent made honestly and in good faith with

a view to the best interests of Crystallex. See Re Stelco Inc. (200151), 9 C.B.R.

(5tÐ 135 (Ont. C.A.) regarding the rule and its application to CCAA proceed-

ings. t see no gro.rrrár foi concluding that the decision of Crystallex to prefer_the

te-nor bridge ñnancing proposal is not protected by the business judgment rule or

that I should not give it appropriate deference. [Citation corrected.]

42 The supervising judge noted, at para. 13, that "the Monitor has no basis to say that the busi-

ness judgmeniexercisø U¡ft" Crystalèx board of directors was unreasonable". The supervising

judge accordingly approved the Bridge Loan.

43 Mr, Skatoff expressed concem that the Noteholders' objective in offering bridge financing

on such advantageo,.rrì".*. (interest atthe rate of 1 per cent, as opposed to the 10 per cent in the

Tenor L.p, offerj was to undermine the DIP auction process. The supervising judge observed, at

para. 14:

Whether Mr. Skatoff is correct in his concerns, it seems to me that the relatively

minor extra cost involving the Tenor proposed bridge financing for at most a few

months must be weighed against the risk of harm to the longer-term DIP financ-

ing auction process, and that for the sake ofthat process, it is preferable not to

run the risks that Mr. Skatoff is concerned about'

B. The Tenor DIP Loan

44 The substance of the supervising judge's reasons for approving the Tenor DIP Loan - as set

out in the DIP Financing Reasons - may be summarízed as follows.

i. The exercise of business judgment by the board of directors of Crystallex in ap-

proving the Tenor DIP Loan is a factor that can be taken into account by the

court in considering whether to make an order under s. I 1.2(l) of the CCAA (at

para.35).
ii. The Tenor DIP Loan did not amount to a plan of arrangement or compromise.

Notably, it did not take away the rights of the Noteholders as unsecured creditors

to apply for a bankruptcy order or to vote on a plan of compromise or afiaîge-

-.nt. A vote of the creditors was therefore not required (atpara.50). In coming

to this conclusion, the supervising judge relied on Re Calpine Canada Energ,t

Limited,2007 ABQB 504,415 A.R. 196, leave to appeal refused, 2007 ABCA
266,417 A.R. 25.

iii. Crystallex intended to negotiate a plan of compromise or arrangement with the

Noteholders during the stay extension until July 30,2012 þaras. 48,126).The
fenor DIP Loan is therefore distinguishable from the financing rejected by the

court in Clifß Over Maple Bay Investments Ltd. v. Fisgard Capital Corp.,2008

BCCA 327,296 D.L.R. (4th) 577, because in that case the debtor did not have an

intention to propose an arrangement or compromise to its creditors.
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Because the Tenor DIP Loan involves the grant of a financial interest in part of

the assets of Crystallex, it is appropriate to consider lhe Soundair factors in de-

ciding whether to upp.ou. it (at para. 59). Crystallex conducted a robust competi-

tive bidding process (at pata.39).
Mr. Skatoffs evidence was that the Noteholders'proposed six month facility

"would seriously erode the chances of Crystallex obtaining third party financing

in October" (atpara.90). Counsel for Computershare had said during argument

on the motion that the Noteholders "wefe not prepared to agree to such a $35

million facility at this time but only at some future time as the $10 million facili-

ty they now proposed became due" (at para.27). While it would have been pref-

erable if the Ñoieholders had been willing to lend on the basis of the terms of the

Tenor DIP facility, "it was made clear during argument that the noteholders were

not prepared at this time to do so" (at para' 91).

As to the enumerated factors in s' Il.2(4):

v

vi

(a)

(b)

(c)

(d)

Given that Crystallex intends, if possible, to negotiate an acceptable plan

of arrangement or compromise, the length of time during which Crystallex

is expecied to be subject to the CCAA proceedings is not a determinative

factoì. The financing will be required to pursue the arbitration (at paru.62)

and, as the supervising judge noted, "the only way any of the creditors will
receive any substantial cash payment is from the proceeds of the arbitra-

tion" (at paru.47);
The management of the business and affairs of Crystallex "are a reasonable

compromise between Crystallex and Tenor designed to protect the interests

of the stakeholders, including the noteholders" (alpata.73). The factlhat
Tenor is given substantial govemance rights does not in itself mean that

the DIP Tenor Loan should not be approved. Tenor does not have the right

to conduct the reorganizafionproceedings or the arbitration proceeding.

Moreover, under s. 11.5(1) of the CCAA, the court may remove a director

whom it is satisfied is unreasonably impairing or is likely to unreasonably

impair the possibility of a viable compromise or affangement being made.

Arguably, ã court could femove a Tenor nominee under this section with-
out triggering an event of default under the Tenor DIP Loan (at paras.

63-7r);
While the Noteholders expressed "extreme displeasufe" at Crystallex's

management's delay in commencing arbitration proceedings, they do not

oppose management having a continuing role in the arbitration (at para.

72);
The Noteholders' argument that the terms of the Tenor DIP Loan - in par-

ticular, the fact that the refusal of the court to gtan| a stay or a bankruptcy

are events of default, the grant of a 3 5 per cent interest in the arbitration
proceeds, and the limits on the type of restructuring that can be concluded

without the approval of Tenor - will effectively prevent any plan of ar-

rangement was rejected (at paras. 74-82). While, as the Monitor points out,

the introduction of a third party, Tenor, with consent rights to certain ac-

tions will add complexity to the negotiation of a CCAA plan (at pata.93),
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the Tenor DIP Loan would enhance the prospects of a viable compromise

or affangement (at para. 83):

... Crystallex requires additional financing to pay its expenses and

continue the arbitration. A DIP loan allows the company to have the

arbitration financed, which if it were not at this stage would impair

the arbitration and perhaps the attitude of Venezuela towa¡ds the ar-

bitration claim, and as such enhances the viability of a CCAA plan. I
have not accepted the argument of the noteholders that the loan

would prevent a plan of arrangement.

The supervising judge noted that Crystallex's principal asset is its US $3.4

billion arbitration claim against Venezuela (aÍ'pata.I2); and

In considering the Noteholders' complaints of prejudice in the context of
what the market is demanding for a DIP loan and in all the circumstances,

the creditors have not been materially prejudiced by the Tenor DIP Loan
(atparu.84).

The Management Incentive Plan

45 The supervising judge considered the Noteholders' objections to the quantum and method

for providing an incentive to management, the inclusion of certain persons in the MIP, and the ap-

proval of the MIP before the negotiation of a plan.

46 In the DIP Financing Reasons, the supervising judge observed, atpara. 109, that whether

employee retention provisions should be ordered in a CCAA proceeding was a matter of discretion,

He noied that the provisions of the MIP had been approved by an independent committee of the

board of directors with impressive qualifications, relying on the opinion of Mr. Swartz. In providing

that opinion, Mr. Swartz indicated that the absolute amount of the bonus pool could be very sub-

stantifu and, in allocating it, the compensation committee "may have to carefully consider the abso-

lute amounts to be paid to each member of the Management Group in order to satisff its fiduciary

duties": see DIP Financing Reasons, atpara.108. The supervising judge also noted that Mr. Swartz

had retained an independent national executive compensation consulting firm to provide expert ad-

vice.

47 Citing Grant Forest Products Inc. (Re) (2009),57 C.B.R. (5Ð 128 (Ont. S.C.) andTim-

minco Ltd. (Re),2012 ONS C 948, the supervising judge wrote, a|para.l 12 of the DIP Financing

Reasons, "I see no reason why the business judgment rule is not applicable, particularly when the

provisions of the MIP have been approved by an independent committee of the board." He further

noted, at para. 1 15, what appears to be the practice of approving employee retention plans before

any plan has been negotiated and, atpara.105, that the Tenor DIP Loan was conditional on the ap-

proval of a MIP acceptable to Crystallex and Tenor.

48 As to who should be eligible to participate in the MIP, at para. 1 17, the supervising judge

noted that the independent committee had exercised its business judgment on the matter and that the

C
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participants were known to Mr. Swartz . Having reviewed the evidence, the supervising judge could

not "sáy that any of the persons included in the MIP should not be there".

V. THE PARTIES' SUBMISSIONS

A. The Noteholders' Submissions

49 The Noteholders frame their opposition to the Tenor DIP Loan on a number of bases.

50 They argue that s. I1.2, titled "Interim financing", only permits a supervising judge to ap-

prove finanôing to meet the debtor's needs while it is developing a plan to present to its creditors.

5l The Noteholders also argue that the supervising judge's finding that the Tenor DIP Loan

would enhance the prospects ofã viable compromise or arïangement was uffeasonable because it
resulted from an error of principle, namely an improper focus on the fact that it provided financing

for the arbitration.

SZ The Noteholders submit that the supervising judge misapprehended the evidence in finding

that the Noteholders were not willing to match the Tenor DIP Loan, and this error affected the out-

come of the motion.

53 They argue that the supervising judge erred in defening to the business judgment of the di-

rectors of Ciystallex in approving both the Bridge Loan and the Tenor DIP Loan. They argue that

directors always make u i""o--endation and, if Parliament had thought this was a relevant factor,

it would have specifically enumerated it in s. ll.2(4) of the CCAA.

54 They argue that the supervising judge erred in principle in focusing on what was the most

expedient *uy io fund the arbitration (as opposed to Crystallex's needs while negotiating a plan with

thå Noteholdérs) and, in doing so, committed the same error as the motion judgeinClffi Over Ma-

ple Bay.

55 The Noteholders'position is that the Tenor DIP Loan is effectively an arrangement, in the

guise of a financing, and Órystallex is misusing the CCAA to impose a restructuring without the

requisite creditor approval.

56 The Noteholders submit that this court should order Crystallex to accept the Noteholders'

"matching" DIP loan offer.

57 They also renew their objections to the MIP.

B. Crystallex's Submissions

58 Crystallex argues that the Noteholders' appeal with respect to the Bridge Loan is moot be-

cause the loan has been advanced, spent and repaid.

59 As to the Tenor DIP Loan, it argues that approving it was within the discretion of the super-

vising judge, the supervising judge exercised his discretion on a wide vaÅety of findings of fact,

"upuËtL 
oflvidentiáry r,tppótt in-the record, and there is no basis for this court to intervene' It relies
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oîCentury Services Inc. v. Canada (Attorney General),2010 SCC 60, [2010] 3 S.C.R.379, which

recently aãdressed the broad discretionary jurisdiction of a supervising judge under the CCAA.

Crystaúex also points to Air Canada (Re) (2004), 47 C.B.R. (4th) 169 (Ont. S.C.), as an instance

*h"r. exit ¡nancing was approved before a plan had been approved by creditors.

Tenor's Submissions

60 Tenor argues that "interim financing" in the heading to s. 1 1.2 of the CCAA does not mean

"short term", buf rather refers to the interval between two points or events, and s. 11.2 does not

contain anything that would fetter the discretion of the supervising judge to select an "end point"

beyond thé expècted conclusion of a plan. It argues that the duration of the Tenor DIP Loan is tai-

lored to Crystâlex's unique circumstance: all stakeholders acknowledge that the arbitration must be

pursued inãrder for therè to be meaningful recovery. In any event, it argues, marginal notes, such as

ihe heading "interim financing" in s. 1 1.2, are not part of the statute, and their value is limited when

a court -,rrt uddr"ss a serious problem of statutory interpretation, citing the Interpretation Act,

R.S.C. 1985, c.I-21, s.14, and Imperial Oil Ltd. v. Canada; Inco Ltd. v. Canada,2006 SCC 46,

1200612 S.C.R. 447, aI pan. 57 .

6l Moreover, Tenor submits, the supervising judge was in the best position to perform the

careful balancing of interests required to facilitate a successful restructuring.

VI. ANALYSIS

A. The Appeal from the Bridge Financing Order

62 The Noteholders did not strongly pursue their appeal of the Bridge Financing Order' The

relief sought at the conclusion of the hearing related to the Tenor DIP Loan and not the Bridge

Loan. 1.nð eridge Loan was disbursed, spent and repaid. I agree with the respondents that the

Noteholders' appeal with respect to the Bridge Loan is moot. I will therefore confine my analysis to

the Tenor DIP Loan and the MIP.

B. The Appeal from the Tenor DIP Financing Order

(1) Century Services Inc. v. Cønada (Attorney General)

63 The Supreme Court of Canadahad occasion to interpret the CCAA for the first time in Cen-

tury Services. Iì used that opportunity to make clear thatthe CCAA gives the courts broad discre-

tionary powers. Those powers must, however, be exercised in furtherance of the CCAA's purposes:

putu.'56. Section 11, in particular, was drafted in broad language which provides that a supervising
judge "-uy, subject to the restrictions set out in this Act ... make any order that it considers appro-

priate in the circumstances"., For the majority in Century Services, Deschamps J. wrote:

c
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[69] The CCAA also explicitly provides for certain orders "'

[70] The general language of the CCAA should not be read as being restricted by

theãvailabilþ of more specific orders. However, the requirements of appropri-

ateness, good faith, and due diligence are baseline considerations that a court

should always bear in mind when exercising CCAA authority. Appropriateness

under the CCAA is assessed by inquiring whether the order sought advances the

policy objectives underlying the CCAA. The question is whether the order will
usefully further efforts to achieve the remedial purpose of the CCAA - avoiding

the social and economic losses resulting from liquidation of an insolvent compa-

ny. I would add that appropriateness extends not only to the purpose of the order,

but also to the means it employs. Courts should be mindful that chances for suc-

cessful reorgarizations ate enhanced where participants achieve coÍlmon ground

and all stakeholders ¿re treated as advantageously and fairly as the circumstances

Permit.

64 It is with the Supreme Court's interpretation of the scope ofjudicial discretion under the

CCAA in mind that I turn to s. 1 1.2 andthe question of whether it permits a supervising judge to

approve financing that may continue for a significant period after CCAA protection ends, without
the approval of creditors.

(2) Section ll.2 of the CCAA

65 Section 11.2 is headed "Interim Financing". Headings may be used as an aid in interpreting

the meaning of a statute: R. Sullivan, Sullivan on the Construction of Statutes, 5th ed. (Markham:

LexisNexis Canadalnc., 2008), a1p.394, "Interim" generally means temporary or provisional: Ca-

nadian Oxford Dictionary,2d ed. The weight to be given to a heading depends on the circumstanc-

es.

66 I agree with the Noteholders that s. 1 1.2 contemplates the grant of a charge, the primary

purpose of which is to secure financing required by the debtor while it is expected to be subject to

proceedings under the CCAA. A further pu{pose, however, is to enhance the prospects of a plan of
õompromise or arrangement that will lead to a continuation of the company, albeit in restructured

form, after plan approval.

67 Section ll.2@)(a) directs the court to consider the period during which the debtor is ex-

pected to be subject to proceedings under the CCAA. It stops short of confining the financing to the

period that the debtor is subject to the CCAA. Section 11.2(4Xd) directs the court to consider if the

financing would enhance the prospects of a viable compromise or arrangement.

68 Having regard to the broad remedial purpose of the CCAA and the broad residual authority

of a supervising judge described ínCentury Services, in my view sectionll.2 does not restrict the

ability of the supervising judge, where appropriate, to approve the grant of a charge securing fi-
nancing before aplanis approved thatmay continue after the company emerges from CCAA pro-

tection. Indeed, although in very different circumstances, financing to be available on the debtor's

emergence from CCAA protection (sometimes called "exit financing") was approved before a plan

was approv ed, in Air Canada.o Both Century Services and section 1 1.2, however, in my view, signal

that it would be unusual for a court to approve exit financing where opposed by substantially all of
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the creditors. Exit or post-plan financing is often a key element, or a pre-requisite, of the plan voted

on by creditors.

69 The question becomes whether the unique facts of this case permitted the supervising judge

to approve "interim financing" that was of such duration and structure that it could well outlast the

CCAA protection period. This court should not substitute its decision for that of the supervising

judge. I must ask lhis question through the lens of the applicable standard of review.

(3) Standard of review

70 Appellate review of a discretionary order under the CCAA is limited. Intervention is justi-

fied onlyìôr an eïror in principle or the unreasonable exercise of discretion: Ivaco Inc. (Re) (2006),

g3 O.R. (3d) l0g (C.A.), atpira. Tl. An appellate court should not interfere with an exercise of dis-

cretion "where the questiotrlr otr. of the weight or degree of importance to be given to particular

factors, rather than ã failure to consider such factors or the correctness, in the legal sense, ofthe

oonolusion"; New Skeena Forest Prodttcts Inc., Re,2005 BCC A 192,39 R,C.T,'R" (4th) 338, at para.

26.

(4)Thesupervisingjudgedidnoterrinprincipleorunrea-
sonably exercise his discretion

7l As detailed below, I conclude that there is no basis for interfering with the supervising

judge's exercise of discretion in approving the Tenor DIP Loan'

72 Most significantþ, in this case, the supervising judge found there could be no meaningful

recovery, and tñerefore no successful restructuring, without the financing of the arbitration. Alt-

hough tit" Not"holders characterizedthe Tenor DIP Loan as "exit financing", it fuithered the reme-

dial-purpose of the CCAA. To that extent, it is appropriate in the first sense used by Deschamps J.

in Càntury Services, even though it may well outlast the period of CCAA protection. The supervis-

ing judge;s focus on the faclthalthe Tenor DIP Loan provided financing for the arbitration was not,

in the circumstances, an error of principle.

73 In my view, the Noteholders'real argument is that the means by which the Tenor DIP Loan

was approved were not appropriate. Ideally, a CCAA supervising judge is able to assist creditors

and dãbtors in coming to a compromise. The creditors and Crystallex have not "achieved common

ground" on a very significant matter. Effectively, the Noteholders a.rgue that the creditors have not

been treated as advantageously and fairly as the circumstances permit. They are the senior creditors

and their offer to provide DIP financing on terms they argue matched those of the Tenor DIP Loan

was not accepted. With sufficient financing in place to fund the arbitration, their leverage in negoti-

ating ashareìf the arbitration proceeds has been reduced. Moreover, the Noteholders argue, the

supJrvising judge erred in appþing the business judgment rule, and, contrary to Clffi Over Maple

Aay,invotlitarily stayed théir rights during what they characterize as a restructuring. I consider

each of these arguments below.

¡

ù, The Noteholders' competing DIP loan offer
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74 The Noteholders point to their affidavit on the April motion indicating they would submit to

an order to advance funds on the same terms as the Tenor DIP Loan "in the event that prior to Oc-

tober I,20l2,the Court orders that such long-term financing is appropriate and necessary". The

supervising judge wrote that it would have been a preferable outcome if the Noteholders had been

prãpared tõ iend at the time of the April motion on the terms of the Tenor DIP facility: DIP Financ-

ing-Reasons, at para. 91. The Noteholders argue that: they were prepared to advance funds on the

terms of the Tenor DIP Loan, if so ordered; the supervising judge misapprehended the evidence;

and, given the supervising judge's comment that it would have been preferable if the Noteholders

had been prepared to lend, that misapprehension affected the outcome of the motion.

75 The supervising judge's comment atpara.9l of the DIP Financing Reasons makes his real

concern clear. There, he stated that "at this time" the Noteholders were not prepared to lend on the

terms of the Tenor DIP Loan. The Noteholders' view as of April 5,2012 was that such long-term

financing was not necessary, as the $10 million they offered to advance at that time met Crystallex's

then cash requirements. The Noteholders reserved their rights to continue to oppose the approval of
long term financing before they had come to an agreement with Crystallex about their entitlement,

as cieditors, Further hearings, and further arguments, were required. The supervising judge found,

atpara.83 of the DIP Financing Reasons, that not putting sufficient financing in place to finance the

arbitration "at this stage" would impair the arbitration. There was no suggestion from counsel for

the Noteholders that on April 5,2012 the Noteholders were prepared to waive the condition permit-

ting them to continue to oppose the approval of long term financing. I am not satisfied that the su-

pervising judge clearly misapprehended the evidence.

b. Loss of leverage

76 In Crystallex's view, a reduction of the Noteholders' leverage was desirable. It points to the

Noteholders' competing CCAA application, seeking to cancel all of the shareholders' equity, which

the supervising judge rejected as not fairly balancing the interests of all stakeholders. The Note-

holders' plan, subsequently proposed, would entitle them to 46 per cent of the equity in return for
giving up their Notes, which Crystallex also views as excessive.'

77 Crystallex argues that the Noteholders are not contractually entitled to convert their Notes to

equity, and should therefore not be entitled to do so. Moreover, they argue, in the event of bank-

ruptcy, the Noteholders would only be entitled to recover their principal and interest at the statutory

rate of 5 per cent under the Banlcruptcy and Insolvency r4cf, R.S.C. 1985, c. B-3, and, if the arbitra-

tion is rcalized, they will be entitled to the higher rate of interest they are contractually entitled to

under the Notes. As Deschamps J. noted atparu.77 of Century Services, participants in a reorgani-

zation"measure the impact of a reorganizationagainst the position they would enjoy in liquidation".

78 The Noteholders counter that, contractually, they were entitled to be repaid on December 23,

20lI and, since they were not, and Crystallex proposes to defer repayment for several years and re-

pay the Notes only if the arbitration is successful, the long delay entitles them to some equity par-

ticipation. Moreover, contractually, Crystallex is restricted from incurring the Tenor DIP Loan,

which will be senior to the Notes.
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79 Crystallex points to the terms of the Initial Order, affording the "best offer" the protection of

the Soundâir principles, and providing that "topping offers" would not be considered by the court.

Crystallex points oùt thut the Noteholders did not appeal the Initial Order and argues that accepting

thé Noteholders' matching offer would offend the Soundair principles. In Crystallex's view, the

Noteholders were treated fairlY.

B0 In tum, the Noteholders argue that the Initial Order authorized Crystallex to conduct an auc-

tion to raise interim or DIP /ìnancing pursuant to procedures approved by the Monitor. Since the

outset, the Noteholders maintained their objection that the auction process sought more than interim

or true DIp financing. The supervising judge deferred consideration of their objections until the DIP

facility was before the court for approval.

8l The Noteholders are sophisticated parties. They pursued a strategy. It ultimately proved less

successful than hoped. It appears that the supervising judge would have been prepared to approve

the advance of funds to Crystallex by the Noteholders, on the terms of the Tenor DIP Loan, not-

withstanding the Soundair principles, had the Noteholders agreed to do so, without condition, on

April 5,2012.

82 The facts of this case are unusual: there is a single "pot of gold" asset which, if realized, will
provide significantly more than required to repay the creditors. The supervising judge was in the

6est positión to balance the interests of all stakeholders. I am of the view that the supervising

judgå's exercise of discretion in approving the Tenor DIP Loan was reasonable and appropriate, de-

spite having the effect of constraining the negotiating position of the creditors.

c. The business judgment rule

83 The supervising judge held that in addition to the factors in s. 11.2(4) of the CCAA, he

could take into account the exercise or lack thereof of business judgment by the board of directors

of a debtor corporation in considering DIP fltnancing: DIP Financing Reasons, at paras. 32-35.He

cited Stelco Inc. (Re) (2005),75 O.R. (3d) 5 (C,4.), as authority for this proposition'u

84 The fact that adebtor's board of directors recommends interim financing is not a determina-

tive factor, and in some cases may not be a material factor, in considering whether to make an order

under s. 1 1.2. It would be unusual if the board did not recommend the financing for which the debt-

or seeks approval.

85 Stelco should not be read as authority for the principle that the recommendation of the di-

rectors of a debtor under CCAA protection is entitled to deference in evaluating whether financing

should be approved under s. 1 1 .2 of the CCAA where the factors outlined in s. 1 |.2(4) have not

been comptìe¿ wittt. In Stelco, the debtor did not seek court approval of a recommendation of the

board, In the case of interim financing, the court must make an independent determination, and ar-

rive at an appropriate order, having regard to the factors in s. 1 I.2(4).It may consider, but not defer

to, and is not fettered by, the recoÍlmendation of the board.

86 The weight given by the supervising judge to the business judgment of the board of directors

of Crystallex in recommending the Tenor DIP Loan is not, howevet, a basis for this court to inter-

fere with his decision'. New Skeena Forest Products, at para.26,
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d. Cl¡fß Over MøPle BaY is
distinguishable

g7 In Ctffi Over Maple Bay, the debtor was the developer of a 300 acre site intended to include

residential.rrritr, a golf cõurse and a hotel. The debtor obtained protection under the CCAA and

sought approval of financing that would permit it to complete material parts of the development. It
believeôthat the proceeds generated from the sale of units thus completed would be suffrcient to

fund the remaining portions of the development and that, if the development were completed, there

would be suffrcient sale proceeds to satisfy all of the debtor's obligations.

88 The motion judge approved the financing; the mortgagees of the development appealed. The

British Columbia Courl of Appeal noted, atpara.35, that it was not suggested that the debtor in-

tended to propose an aÍraîgement or compromise to its creditors before embarking on its restruc-

turing plan. The court allowed the appeal, writing:

Í371 ... DIP financing should not be authorized to permit the debtor company to

pursue a restructuring plan that does not involve an arrangement or compromise

with its creditors ...

t38] ... What the Debtor Company was endeavouring to accomplish in this case

was to freeze the rights of all of its creditors while it undertook its restructuring

plan without giving the creditors an opportunity to vote on the plan. The CCAA
was not intended, in my view, to accommodate a non-consensual stay of credi-

tors' rights while a debtor company attempts to carry out a restructuring plan that

does not involve an ¿uïangement or compromise upon which the creditors may

vote.

89 I agree with the supervising judge that this case can be distinguished from Clifft Over Maple

Bay,whiciturned on the court's finding that the debtor did not intend to negotiate a plan with its

creditors.

90 While Mr. Fung initially indicated that Crystallex's plan was to stay creditors' claims until

the arbitration was settled or realized, his more recent evidence was that approval of the Tenor DIP

Loan does not preclude further discussions about aplanwith the creditors. In submissions before

the supervising.¡udge, and again before this court, counsel for Crystallex reiterated that Crystallex

intended to exit from CCAA protection as soon as a plan was negotiated with the creditors and ap-

proved, and that Crystallex intended to negotiate a plan by the expiry of the stay on July 30, 2012.

îh" r.rp"*ising judge found that Crystallex intended to negotiate a plan with its creditors. There is

some basis in the record for such a conclusion.

(5) The Tenor DIP Loan is not an arrangement

gl An arrangement or compromise cannot be imposed on creditors unless it has been approved

by a majority in number representing two thirds in value of the creditors: see s. 6(1) of the CCAA'

92 The supervising judge rejected the argument that the Tenor DIP Loan was a plan of ar-

rangement or compromise and therefore required the approval of the creditors. He held, atparu.50

of the DIP Financing Reasons:
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A "plan of arrangement" or a "compromise" is not defined in the CCAA. It is,

however, to be an arrangement or compromise between a debtor and its creditors'

The Tenor DIP facility is not on its face such an arrangement or compromise

between Crystallex and its creditors. Importantly the rights of the noteholders are

not taken away from them by the Tenor DIP facilþ. The noteholders are unse-

cured creditors. Their rights are to sue to judgment and enforce the judgment. If
not paid, they have a right to apply for a bankruptcy order under the BIA. Under

the CCA[, they have the right to vote on a plan of arrangement or compromise.

None of these rights are taken away by the Tenor DIP.

93 I agree. While the approval of the Tenor DIP Loan affected the Noteholders' leverage in ne-

gotiating a plan, and has made the negotiation of a plan more complex, it did not compromise the

i"t-s of their indebtedness or take away any of their legal rights. It is accordingly not an arrange-

ment, and a creditor vote was not required. In this case it was within the discretion of the supervis-

ing judge to approve the Tenor DIP Loan.

C. The Appeal from the Management Incentive Plan Approval Or-
der

94 In my view, the supervising judge did not err in principle or uffeasonably exercise his dis-

cretion in approving the MIP, I see no basis for this court to intervene.

95 As the supervising judge noted, employee retention provisions are frequently authorized be-

fore a plan is negotiated. The supervising judge was alive to the exceptionally large amounts that

mightte paid to beneficiaries of the MIP (including Mr. Fung) in this case. The supervising judge

took specific note of the issues that the Noteholders had raised in the past regarding the extent to

which-the independent committee of the board that recommended the MIP was truly independent,

and the steps taken by that committee to address those concerns.

96 The recommendation of an independent committee of the board that has obtained expert ad-

vice is entitled to more weight in the consideration of a MIP than is the recommendation of the

board in the consideration of whether financing should be approved under s.ll.2 of the CCAA. The

CCAA does not list specific factors to be considered by the court in the case of a MIP. Moreover,

the board would have the best sense of which employees were essential to the success of its re-

structuring efforts.

97 In addition to considering the recommendation of the independent committee of the board

and Mr. Swartz, the supervising judge also reviewed the evidence to consider whether any persons

had been included in the MIP who should not have been. He did not rely solely on the board's rec-

ommendation.

VII. DISPOSITION

98 Accordingly, I would dismiss the appeals of the CCAA Bridge Financing Order, the CCAA

Financing Order, and the Management Incentive Plan Approval Order.

VIil. COSTS
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gg If the parties cannot agree,I would order that Crystallex and Tenor provide their submis-

sions on the iisue of costs wittrin 14 days, and that the Noteholders, if so advised, provide their

submissions in response within 10 days thereafter. No reply submissions are to be provided without

leave.

A. HOY J.A.
D.R. O'CONNOR A.C.J.O.:-- I agree.

R.A. BLAIR J.A.:-- I agree.

cp I e I qlacxlqlpm g/qlml l/ql gPr

I Paragraph 23(1Xb) provides that the monitor shall "review the company's cash-flow state-

ment as to its reasonableness and file a report with the court on the monitor's findings".

2TheMIP was approved subject to an amendment (agreed to by Crystallex) to provide that

the value of any stock options ultimately realizedby participants of the MIP would be de-

ducted from the amount of any bonus awarded under the MIP on a tax neutral basis'

3 The fulI text of section 1 I is as follows: 11. Despite anything in the Banlcruptcy and Insol-

vency Act or the Wrinding-up and Restructuring Act, if an application is made under this Act

in respect of a debtor company, the court, on the application of any person interested in the

mattir,may, subject to the restrictions set out in this Act, on notice to any other person or

without notice as it may see fit, make any order that it considers appropriate in the circum-

stances.

4In Air Canada, Farley J. approved a "global restructuring agreement" which included a

commitment of an existing creditor to provide exit financing of approximately US $585 mil-
lion on the company's emergence from CCAA. DIP financing was in place; the financing at

issue was clearþ recognized as exit financing. The restructuring agreement was not opposed

by substantially all of the creditors. Nor was it argued that it adversely affected the ability of
the creditors and the debtor to negotiate a compromise or arrangement.

5 The Noteholders proposed that they receive 229 per cent of the equity for the $36 million
needed for the arbitration and 58 per cent of the equity in return for giving up their Notes, for

atotalof approximatety 81 per cent of the equity. Assuming that the Noteholders sought a

maximum total entitlement of 81 per cent, if they advanced the $36 million on the terms of
the Tenor DIP Loan, as they now seek to do, the amount of equity on conversion of their

notes wouldbe 46 per cent. See the DIP Financing Reasons, atpata.77.

6 An incorrect citation for Stelco was given in the DIP Financing Reasons, atpata.33.
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Case Name:

Thomson v. Canada (Deputy Minister of Agriculture)

Her Majesty The Queen, as represented by the

Department of Agriculture, and the Deputy Minister of
Agriculture, aPPellant;

v.
Robert Thomson, resPondent, and

Security Intelligence Review Committee, intervener.

ll992l S'C.J. No. 13

ll992l A.C.S. no 13

ueezl1 s.c.R. 38s

lr992l1 R.C.S. 385

89 D.L.R. (4tÐ 218

133 N.R. 345

LE.92-277

3 Admin. L.R' (2d) 242

31 A.C.W.S. (3d) 762

FileNo.: 22020.

Supreme Court of Canada

1991:October2S 11992: FebruarY 13'

Present: La Forest, L'Heureux-Dubé, Sopinka'
Gonthier, Cory, Mclachlin and Stevenson JJ.

oN APPEAL FROM THE FEDERAL COURT OF APPEAL (90 paras.)
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pubtic Service -- Security clearance -- Successful candidate denied requisite security clearance --

Security Inte DePutY Minister re-

fusingîoþU quired tofollow Com-

mittee's reco 1984' c' 2l' ss' 42'

s2(t), (2).

Statutes -- Interpretation -- Public Service -- Security clearance -- Successful candidate denied

requisite security clearance -- Security Intelligence Re ending security

clâarance -- Deputy Minister refusing toþtliw Comm - Meaning ofword

" r e c o mme ndat i o ns " in C anadi an S e c ur ity Int e ll i g e nc e

Administrative latv -- Natural justice -- Right to be heard -- Public service -- security clearunce --

Successful candidate deníed requisite security clearance -- Security Intelligence Review Committee

recommending security clearaice -- Deputy Minister refusing to follow Committee's recommendq-

tion -- Candidate not þiven hearing by Deputy Minister -- Whether denial of natural justice.

Respondent was offered a public service position in 1984, subject to his obtaining security clear-

ance. The Canadian Security IntelligencJService conducted an investigation and advised the de-

partment against granting the requisite security clearance. The department's Deputy Minister con-

sidered the CSIS repoft,ãnd aftei consulting with the Privy Counsel office, denied the security

clearance and rescind.á th" job offer. The rèspondent then f,rled a complaint with the Security Intel-

ligence Review Committee pursuant to s.42 óf tn" Canadian Security Intelligence Service Act. The

Cãmmittee conducted an investigation, held two meetings where the parties were present and/or

represented by counsel, and issuéd a report pursuant to s. 52 which reconìmended that respondent

be granted the security clearance. The Deputy Minister nevertheless decided to maintain his denial

of the security clearance.

The respondent first commenced an action in the Federal Court of Appeal, pursuant to s. 28 of the

FederafCourt Act, to have the Deputy Minister's decision to deny the security clearance set aside'

The court held that, while the Deputy Minister was bound by the Review committee's recommen-

dation, the court did not have juriìdiction under s. 28 to review and set aside his decision. The re-

spondánt then sought certiorari to set aside the Deputy Minister's decision and mandamus to require

the Deputy Ministér to grant him security clearance. The judge denied the application' He conclud-

ed that ,'recommendatio-ns", according to the ordi: ary meaning of the word, was not binding. The

Federal Court of Appeal reversed that decision, set aside the Deputy Minister's decision to deny se-

curity clearance and ordered him to grant it.

At issue here is whether a Deputy Minister is bound to follow the "recommendations" of the Secu-

rity Intelligence Review Commiitee, and more particularly, the meaning to be given the word

"récommendations" ins.52(2) of the Canadian Security Intelligence Service Act.

Held (L'Heureux-Dubé J. dissenting): The appeal should be allowed.

per La Forest, Sopinka, Gonthier, Cory, Mclachlin and Stevenson JJ.: In order to interpret "rec-

ommendations" in s.52(2),the Canadian Security and Intelligence Service Act must be read as a

whole in order to ascertàil its aim and object. 
'When the words used in the statute arc clear and un-

ambiguous, no other step is needed to identify the Parliament's intention'
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The simple term "recommendations" should be given its ordinary meaning. "Recommendations"

ordinariliy means the offering of advice and should not be taken to mean a binding decision' There is

nothing in either the sectionãr the Act as a whole which indicates that the word "recommendations"

should have anything other than its usual meaning.

The Committee's recommendation constitutes a report put forward as something worthy of ac-

ceptance. It serves to ensure the accuracy of the information on which the Deputy Minister makes

thå decision, and it gives the Deputy Minister a second opinion to consider. It is no more than that.

The wording of thiJsection would be strained by giving the statute any wider scope' The Deputy

Minister bears the onerous responsibility not only for the granting of security clearance but also for

the ongoing security in his ot ñ.r department. Accordingly, the final decision as to security clear-

ance sñoulã b" t.ft to the Deputy Minister, notwithstanding the recommendations of the Committee.

The word "recommendations" is used in other provisions of the Act. Unless the contrary is clearly

indicated by the context, a word should be given the same interpretation or meaning whenever it

appears in an Act. In s. 52(1) "recommendations" has its ordinary and plain meaning of advising or

cä^unselling. parliament could not have intended the word "recommendations" ins,52(2) to receive

a different interpretation.

Finally, the Deputy Minister had evidence upon which he could reasonably have concluded that the

respondent's security clearance should have been denied.

per L'Heureux-Dubé J. (dissenting): The Deputy Minister was bound to follow the "recommenda-

tions" of the Securþ Intelligence Review Committee.

To determine the meaning of any particular statutory provision, the act must be read as a whole in

order to ascertain its aim and object. Heed must be paid to the language used, the context of both the

specific provision and the law itself, and the pu{pose or intent of the legislation. Although Parlia-

ment's intent can sometimes be discerned by the "plain meaning" of a statutory provision, "plain

meaning" itself depends on the context of the provision and the overall scheme of the act' The

meaning of specific terms must also be reconciled with the intent of Parliament'

Reference to context and intent is important since the word "recommendations" does not lend itself

automatically to a single, rigid definition. Dictionary definitions are all merely suggested meanings;

the true meaning of the word must necessarily flow from its context within the entire statute. Thus,

while "recommèndations" often connotes advice or information which the recipient may disregard,

the term might also refer to directions or orders which are binding.

The words in the Act must also be given a meaning consistent with both its French and English

texts. Section S2(Z) of the French text of the Canadian Security and Intelligence Service Act refers

to "recommandations". The words "commandement" and "ordre" are dictionary synonyms for

"recommandation".

Context refers both to the provisions immediately surrounding the provision under examination and

to the overall scheme of the statute. Nothing necessarily compels that apermissive meaning be at-

tributed to the term "recommendations". Other provisions in the Act, moreovel, ate consistent with

the less restrictive interpretation.

The section 42 mechanism for review of denials of security clearance suggests something more than

an advisory role for the Committee. The Deputy Minister's adversarial role in the Committee's

hearing also indicates that the Committee's recommendations are more than suggestive. A funda-
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mental tenet of natural justice is contradicted if the deputy minister can, following a hearing to

which he or she has beén aparty and without any other reasons than those he or she expressed at the

hearings, reverse the decision that resulted from the hearing.

Finally, a is the purpose of legislation.

In setting intended to provide a system

of redress o erroneous or flawed CSIS

report intended to crei a civil servant could be de-

nied e thout any chance of righting a wrong done to him or her, espe-

cially labour relations'

Only where a candidate has proved to the Committee that the CSIS report contains spurious or un-

foun¿e¿ allegations and the òommiuee recommends that the clearance be granted must the Deputy

Minister accãpt the candidate. Although the Deputy Minister must bear ultimate responsibility for

security 
"u"nìf 

acting on another body's directives, this situation is not unique.

Even if the Deputy Minister had the discretion to deny a security clearance notwithstanding the

Committee,s report, the appeal should be dismissed on the grounds that he_did not exercise that dis-

cretion properly. The Defuty Minister's decision disregarded the Review Committee's recommen-

dations on the strength oitfr" original CSIS repo t. Since the Review Committee's findings served to

correct and revise tti" cSrS ,.port, the DeputyMinister should have relied almost exclusively on

them rather than on the erroneous CSIS allegations'

The Deputy Minister also failed to respect the requirements of natural justice, since he neither gave

the respìnàent reasons for his decision nor a chance to be heard.
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1 CORY J.:-- The prime issue on this appeal is whether a deputy minister is bound to follow

the "recommendations" of the Security Intelligence Review Committee.

Factual Background

2 In 1984, Robert Thomson, the respondent, was offered a position with the International Af-
fairs Directorate of Agriculture Canada. The offer was subject to the granting of security clearance

to the respondent. The Canadian Security Intelligence Service ("CSIS") conducted an investigation.

CSIS then reported to the Department of Agriculture. It advised that the respondent was not an in-

dividual in whom the Canadian goveûrment could repose fuIl confidence or who should be in a po-

sition where he would have access to documents and matters that were classified for reasons of na-

tional interest. The conclusion was based upon the following findings by CSIS:

that you may have revealed the classified contents of a message from the

Canadian Ambassador in Santiago to the Department of External Affairs in
Ottawa in1973;
that you revealed the contents of a classified telex to a Member of Parlia-

ment in 1973 andthat you at first denied knowing the Member of Parlia-

ment;
, that you refused to name the person with whom you said you had discussed

the contents of the classified telex ...;
. that by your own admission you transmitted letters in a clandestine fashion

to a recipient in Guyana;
. that you have maintained contact, in a clandestine manner, with offrcials

and./or agents of foreign governments and offered to provide classified in-

formation on at least one known occasion to them.

3 The Deputy Minister considered the CSIS report. After consulting with the Privy Counsel Of-

fice, he denieã security clearance to the respondent and rescinded thejob offer. The respondent then

filed a complaint with the Security Intelligence Review Committee (the "Committee"). This was

done pursuant to s. 42 of the Canadian Security Intelligence Service Act, S.C. 1984, c' 21, (the

"Act"). The Committee conducted an investigation. The Committee then held hearings on August

13, October 9 and November 7,1985. Throughout the hearings the respondent was present with
counsel. The Deputy Minister and the Committee were each represented by separate counsel. Pur-

suant to s. 52 of the Act, the Committee then issued a report which recommended the granting of
security clearance to the respondent. The essential aspects of the report were as follows:

We find that, with one exception, the allegations concerning Mr. Thom-

son's activities since 1973 are not supported by the evidence. The exception is

that Mr. Thomson was not forthright in his interview with the CSIS investigator

when he was questioned in 1985 about the unauthorized release of telexes in
1973.

It remains that Mr. Thomson admitted to the unauthorized release of clas-

sified information .... This release was not, it should be noted, to a foreign power,
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but to a Canadian M.P. It was, nevertheless, a serious breach of trust, and the

question which must be answered is: would Mr. Thomson do such a thing in the

future if circumstances led to his becoming' once again, emotionally engaged?

The answer to that question must be entirely subjective. We believe that

since the incidents took place some twelve yeils ago when Mr. Thomson was

both less experienced and less mature, his actions then cannot, in the absence of
other evidence, lead to the conclusion that, in similar circumstances, he would act

in the same way now or in the future. There was no other evidence which would

have led us to that conclusion.

'We find, therefore, that Mr. Thomson would be unlikely to release classi-

fied information if he were once again employed in a position with access to such

material

Recommendation

We recommend that the Deputy Minister of Agriculture Canada grant Mr'

Thomson a Secret security clearance so that he may continue his career in the

position offered to him in 1984.

4 Despite the recommendation, the Deputy Minister decided to maintain his decision to deny

security clãarance. It was his opinion that he should not grant security clearance until his doubts as

to the ieliability of the respondènt had been resolved. Neither the report of CSIS nor that of the

Committee had resolved these doubts.

Decisions in the Courts Below

Federal Court of Appeal, [1988] 3 F.C' 108

5 The respondent first coÍtmenced an action in the Federal Court of Appeal, pursuant to s. 28

of the FederalCourt Act, R.S.C. 1970 (2nd Supp.), c. 10, to have the Deputy Minister's decision set

aside. Stone J.A. writing for the court recognizedthat the interpretation of the word "recommenda-

tions" as it appears in s. SZIZ) of the Act wàs crucial. He concluded that the word was not used in its

literal sense. It was his opinion that the Deputy Minister was not entitled to "re-make" a decision he

had already rendered aftõr the matter had become the subject of a "complaint" and of a "recom-

mendation". Stone J.A. concluded that the Deputy Minister was bound by the recommendation.

However, it was his view that the court did not have jurisdiction under s. 28 of the Federal Court

Act to review and set aside the decision of the Deputy Minister denying security clearance.

Federal Court, Trial Division, [1989] 1 F.C. 86

6 The respondent next applied for relief by way of certiorari to set aside the Deputy Minister's

decision to deny the securityðl"urutr"" and by way of mandamus to require the Deputy Minister to

grant security ciearance to him. Dubé J. concluded that the word "Íecommendations" in the Act re-

iained its ordinary meaning. That is to say that it was not a binding decision or conclusion but

simply a recommendation to the Deputy Minister. He found that there was no obligation cast upon

the båputy Minister to follow the Committee's recommendation. Accordingly, Dubé J. denied the



Page 8

application. In his opinion, the Deputy Minister had acted fairly and, therefore, the Court would not

interfere with the Deputy Minister's discretionary decision

Federal Court of Appeal, [1990] 2F.C.820

7 The Federal Court of Appeal reversed the decision of the trial judge, set aside the Deputy

Minister's decision to deny security clearance and ordered him to grant the required security clear-

ance to Mr. Thomson.

The Key Statutory Provisions

8 The Canadian Security Intelligence Service Act, S.C. 1984,c.21, s.52 (nowR.S.C., 1985, c.

C-23) provides:

52.

(2) On completion of an investigation in relation to a complaint under sec-

tíon 42,the Review Committee shall provide the Minister, the Director, the dep-

uty head concemed and the complainant with a report containing any recom-

mendations that the Committee considers appropriate, and those findings of the

investigation that the Committee considers it fit to report to the complainant.

g A reading of the section makes it clear that this case will turn upon the meaning given to the

word "recommendations".

Background

A. The Prerogative Power and Cabinet Directive No. 35

10 So long as forms of government have existed they have engendered confidential conversa-

tions, confidential documents and confidential materials. All forms of government must have trust

in their employees and officers to preserve that degree of security which a govemment requires to

operate effectively. Democracies tend to be more open than other forms of governments. Although

some govemments are more open than others, it nonetheless remains true that all governments must

maintãin some degree of security and confidentiality in order to function. The most open democracy

still requires a high degree of security and confidentiality with regard to many matters including, for

exampli, the defence of the realm or trade negotiations. The degree of security required will vary

with the position and role of the government employee. The higher the position, the greater will be

the access to sensitive information, and the greater the need for security.

lL Originally, it was the monarch that appointed and managed the public service. The power of
appointmettt *ur historically a royal prerogative. The ever expanding role of public service led to

the passage of legislation in the 1960s establishing the Treasury Board, the Public Service Commis-

sion and ih" P.rbli" Service Staff Relation Board. The role of these bodies was to manage and con-

trol the federal public service. Nonetheless, the power to grant or deny security clearances as a con-

dition of appointment remained part of the royal prerogative oÍ more appropriately, in our times, a

function of management controlled by the Crown.

lZ This principle was recognized in Lee v. Attorney General of Canada, U9811 2 S'C.R' 90'

That case spàcifically approved the reasons of Le Dain J.A. (as he then was) in the Federal Court of
Appeal decision of Attorney General of Canada v. Murby, U9811 1 F.C. 713. There it was found
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that the authority to require security clearance as a condition of appointment and the authority to

determine whether such clearance should be granted were part of the management authority. It was

held that these functions had not been excluded or reassigned by the Public Service Employment

Act, R.S.C. 1970, c.P-32.

13 Furthermore, the Federal Court of Appeal noted that Cabinet Directive No. 35 ("C.D. 35")

was a directive from the government concerning the exercise of this component of the management

authority. It was confirmed that the deputy head or Deputy Minister bore the responsibility for

making the decision as to security clearance in any particular case. Le Dain J. concluded that the

prerogátive power to grant security clearance was delegated to the Deputy Minister in accordance

with ihe requirementsof C.D. 35. That directive was superseded in 1987 by a similar one entitled

"Security nòncy of the Government of Canada" issued by the Treasury Board of Canada, under the

authority of the Financial Administration Act, R.S.C. 1970, c. F-10.

14 Cabinet Directive No. 35 is not, of coutse, legislative in nature. Rather, it is an internal di-

rective which instructs civil servants as to the manner in which the royal prerogative is to be exer-

cised. Specifically, the directive requires that a security clearance is mandatory for anyone who will
have acõess to classified material. It outlines the procedures for obtaining information about indi-

viduals from appropriate sources. Two paragraphs in C.D. 35 are of particular significance:

13. ... If ... there is in the judgment of the deputy minister ... a reasonable doubt

as to the degree of confidence which can be reposed in the subject, the

granting of a security clearance will be delayed until the doubt has been

resolved to the satisfaction of the deputy minister ....

25, ... The deputy head of department or agency will be responsible for grant-

ing or withholding a security clearance and will assume a continuing re-

sponsibility for a person's access to Top Secret, Secret and Confidential
information.

15 It can thus be seen that before the Act came into existence, there was a system in place

which ensured the security of the govemment.

B. The Canadian Security Intelligence Service Act

16 In 1984, the Canadian Security Intelligence Service Act was passed. It provided a statutory

means for dealing with security matters in the public service. Part I of the Act established the Cana-

dian Security Intelligence Service (CSIS). Part II provided for the judicial control of its operation.

Part III applied to the control and review of CSIS through the Security Intelligence Review Com-

mittee. thè Committee was given broad powers to investigate complaints by those individuals who

were refused employment based on a denial of a security clearance.

17 The investigation pertaining to the denial of a security clearance may include a fullhearing.
At such a hearing, all parties are entitled to be represented by counsel, to call and examine witnesses

and to make representations. Upon completion of the investigation, the Committee must provide the

CSIS Director, the deputy head concerned, the Solicitor General of Canada and the complainant

with a report "containing any recoÍìmendations that the Committee considers appropriate, and those

findings of the investigation that the Committee considers it fit to report to the complainant".
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1g This then is the background against which s.52(2) of the Act should be considered. Consid-

eration must now be given to the fundamental question of whether the "recommendations" of the

Committee are binding upon the Deputy Minister'

Statutory Limitations on the Prerogative Power

lg It is beyond doubt that the prerogative power of the Crown can be abolished or limited by

statute. Once a statute occupies thé ground formerly occupied by the prerogative power, the Crown

must comply with the terms of the statute. See, for example, Hogg, Constitutional Law of Canada

(2nd ed. tlASl, at p. 1 l. Thus, if the "recommendations" of the Committee, referred to in s. 52(2),

àe interpreteá as á decision binding upon the Deputy Minister, then the Act will limit the preroga-

tive powers formerly exercised by the Deputy Minister'

The Interpretation of s. 52(2)

Positions of the Parties

Z0 The respondent and the intervening Committee contend that the Act introduces a three level

system for dealìng with security clearances. This system, as they see it, is based upon an interpreta-

tion of ,,recommendations" u. u "bittding decision". Their arguments proceed in this way. First, the

Deputy Minister is solely responsible foi granting or denying security clearance in accordance with

c.ô. is, using the information received from CSIS. Second, if an individual lodges a complaint

with the Committee, the Committee then conducts an investigation and reports its recommenda-

tions. Third, the Deputy Minister must give effect to the recommendations made by the Review

Committee. In circumriurr""r where the Deputy Minister considers fresh information which was not

examined by the Review Committee, then the Deputy Minister may return to step one of the process

and refuse a securþ clearance. At that point, the same three-step process would again be set in mo-

tion.

Zl On the other hand, the appellant submits that the Act does not relieve Deputy Ministers of

their responsibility to grant or to deny security clearances. The appellant contends that the "recom-

mendations" of the Committee are advisory only. Moreover, it is argued that the purpose of the in-

vestigation is to disclose to the complainant the reasons for denial of clearance and to provide the

complainant with an opportunity to be heard.

Meaning of "Recommendations"

ZZ All parties are in agreement that in order to interpret "recommendations" in s. 52(2),the

Canadian Sècurity Intelligãnce Service Act must be read as a whole in order to ascertain its aim and

object. As well, ii is accepted that when the words used in the statute are clear and unambiguous, no

otter step is needed to identiff the intention of Parliament. See, for example, R. v. Multiform Man-

ufacturing Co., [1990] 2 S.C'R. 624, at p. 630.

23 The respondent argues that the word "recommendations" should not automatically be given

its ordinary meaning. Ratñer, it should be interpreted in the context of the statute. Great reliance is

placed on ih" Austrãlian case Myer Queenstown Garden PlazaPty. Ltd. v. City of Port Adelaide

it¡lS¡,11 S.A.S.R . 504,In that case, it was found that in the context of a statute empowering the

Govemor to make regulations "on the recommendation" of a municipal authority or council, that the

Governor's regulatiois must closely conform with the recommended draft. The Myer case is readily

distinguishable from the case at hand. The wording of the legislation challenged in that case made it

u"ry 
"ì"u, 

that the "recommendation" had to be followed. The statute in the Myer case specifically



Page 11

contemplated some action being taken by one party "on the recommendation of' another party. By

contrasi, s. 52(2) does not 
"orrré* 

itself with any action by a deputy head "on the recommendation"

of the Committee.

24 The contention of the respondent should not, in my view, be accepted. The simple term

"recommendations" should be given its ordinary meaning. "Recommendations" ordinarily means

the offering of advice and should not be taken to mean a binding decision. I agree with the conclu-

sion of Dubé J. of the Trial Division who noted, atp.92,that:

The grammatical, natural and ordinary meaning of the word "tecommendation" is

not slnonymous with "decision". The verb "to recommend" is def,tned in the

Oxford English Dictionary as "to communicate or report, to inform". In S/eb-

ster's Third New International Dictionary it is defined as "to mention or introduce

as being worthy of acceptance, use, or trial; to make a recommendatory state-

ment; to present with approval; to advise, counsel"'

ZS There is nothing in either the section or the Act as a whole which indicates that the word

"recommendations" should have anything other than its usual meaning. The Committee's recom-

mendation constitutes a report put forward as something worthy of acceptance. It serves to ensure

the accuracy of the informãtion on which the Deputy Minister makes the decision, and it gives the

Deputy Minister a second opinion to consider. It is no more than that. The wording of this section

*orrldb. strained by giving the statute any wider scope. It should never be forgotten that it is the

Deputy Minister whols responsible, not simply for the granting of security clearance, but for the

orloitrg security in his department. It is an onerous responsibility that is cast upon the Deputy Min-

istá. Rccordingly, it is reãsonable and appropriate that the final decision as to security clearance is

left to the Deputy Minister, notwithstanding the recommendations of the Committee. The conclu-

sion that the words in the statute are clear and unambiguous is sufficient to dispose of the appeal.

Nevertheless, I should make a brief reference to two of the other issues raised.

Harmonious Interpretation of "Recommendations" within the Sections and the Act.

26 There is another basis for concluding that "recommendations" should be given its usual

meaning in s. 52(2).

27 The word is used in other provisions of the Act. Unless the contrary is clearly indicated by

the context, a word should be given the same interpretation or meaning whenever it appears in an

act. Section 52(l) directs the Committee to provide the Minister and Director of CSIS with a report

containing the àndings with regard to s. 41 investigations and any "recommendations" that the

Committei considers appropriate. A section 41 investigation stems from a complaint to the Com-

mittee "with respect to any act or thing done by" CSIS.

Zt It would be obviously inappropriate to interpret "recommendations" in s. 52(1) as a binding

decision. This is so, since it would result in the Committee encroaching on the management powers

of CSIS. Clearly in s. 52(1) "recommendations" has its ordinary and plain meaning of advising or

counselling. parliament could not have intended the word "recommendations" in the subsequent

subsection of the same section to receive a different interpretation. The word must have the same

meaning in both subsections.

Was there Evidence Upon Which the Deputy Minister Could Conclude that the Respondent's Secu-

rity Clearance Should be Denied
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Zg It is the respondent's position that the Deputy Minister had no evidence upon which he could

reasonably have concluded tñat the respondent's security clearance should have been denied. I can-

not accepi this submission. It must be remembered that the Committee emphasized that its own

conclusions were "entirely subjective". The Committee found that the respondent had in fact admit-

ted to the unauthorized,releasqof classified information while working for the Canadian Interna-

tional Development Agency. The Committee also determined that the respondent had lied to the

CSIS investigators about the telex incidents. Thus, there was evidence upon which the Deputy Min-

ister could conclude that the respondent's security clearance should be denied.

30 It is clear that the Deputy Minister, did, in fact, rely upon this evidence to support a cleat

ance refusal. In a letter dated June 4, 1986, the Deputy Minister wrote to Mr. Thomson's solicitor

and advised him that "the decision to deny security clearance is maintained". The letter also men-

tioned the report of the Review Committee. It can be readily inferred from this letter that the Deputy

Minister maintained the clearance refusal only after considering the report. Further the Deputy

Minister in his affidavit of September 5, 1986, explained, his reasons for continuing to deny securi-

ty clearance. In paragraphs ti-tg of that affidavit he deposed that the refusal was based on "the said

report from the ò*u¿l* Security Intelligence Service, even as commented upon or explained in

the said report from the Security Intelligence Review Committee". This clearly indicates that the

Deputy Minister made his decision only after considering the evidence of the Review Committee.

The Requirements of Natural Justice

3l This Court has repeatedly recognized the general coÍrmon law principle that there is "a duty

of procedural fairness lying on every public authority making an administrative decision which is

noi of a lçgislative nature ãnd which affects the rights, privileges or interests of an individual" (see

Cardinal v. Director of Kent Institution, [1985] 2 S.C.R. 643, atp. 653). It follows that the Deputy

Minister was under a duty to comply with the principles of procedural fairness in the context of se-

curity clearance decision-making. Generally speaking, fairness requires thar aparty must have an

adeqiate opportunity of knowing the case that must be met, of answering it and putting forward_ the

party's o*n porition. Wh"tr all the surrounding circumstances are taken into account it is clear that

the Deputy Minister fully satisfied these requirements.

32 prior to the Review Committee hearing, Mr. Thomson had been apprised of the objections

of the Deputy Minister in a document titled "Statement of Circumstances Giving Rise to the Denial

of a SecuiityClearance to Robert Thomson by the Deputy Head of Agriculture Canada". This

document listed the objections considered by the Deputy Minister in his clearance denial. Mr.

Thomson was given u hrll opportunity to respond to the allegations against him at his hearing before

the Review Committee. uespite his own explanations and the submissions made on his behalf, the

Review Committee accepted that three of the five reasons for refusal in the above document were in

fact well founded. It is thus apparent that Mr. Thomson was given proper notice and a fullhearing

in regard to the allegations which formed the basis of the Deputy Minister's decision. The require-

ments of natural justice have been satisfied'

Summary

33 The word "recommendations" in the context of s.52(2) should receive its plain and ordinary

meaning. It should not be taken to mean a final or binding decision. Consequently, s. 52(2) does not

detract from the Deputy Minister's authority to make the ultimate decision regarding security clear-
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ance. This conclusion flows from the wording of s. 52(2).It is supported by the compelling policy

reasons for ensuring govenìment security, a duty which is the responsibility of each deputy head.

34 Further, the Deputy Minister clearly had evidence upon which he could base his conclusion

that security clearance should not be granted. In those circumstances, a court should not interfere

with that decision.

Disposition

35 In the result, I would allow the appeal and deny the applications for certiorari and manda-

mus.

The following are the reasons delivered by

36 L'HEUREIIX-DUBÉ J. (dissenting):-- I have read the reasons of my colleague Justice Cory

and, with respect, I can agree neither with them nor with his conclusion. In my opinion, the Deputy

Minister was bound to foilow the "recommendations" of the Security Intelligence Review Commit-

tee (the "Committee") in the circumstances of the case at bar, largely for the reasons set forth by

stone J.A. for the unanimous Federal court of Appeal, [1988] 3 F.C. 108.

37 The main issue in this case, as my colleague points out, is the interpretation of s. 52(2) of the

Canadian Security Intelligence Service Act, S.C. 1984,c. 21 (the "Act") and, specifically, whether a

Deputy Minister may ignore the recommendations of the Committee which has reviewed the secu-

rity clearance ofan applicant.

38 I agree with my colleague Cory J. that, to determine the meaning of any particular statutory

provision,-the act "must be read as a whole in order to ascertain its aim and object". While judges

io.rg ugo might have thought that it was possible to confine their examination to the words of a par-

ticu'iar-provi-sion alone, toáay it is well established that, in statutory interpretation, heed must be

paid to the language used, the context of both the specific provision and the law itself, and the pur-

por" or intent óf ttt. legislation. The current approach is aptly explained by Côté in The Interpreta-

tion of Legislation in Canada (2nd ed. l99l) atpp.324:

Interpretation founded on text alone is unacceptable, if only because words have

no mìaning in themselves. Meaning flows at least partly from context, of which

the statute'r p.ttpor" is an integral element. Not only does the strictly literal ap-

proach ask morè of language than it can offer, but it also overestimates the fore-

sigtrt and skill of the drafter. The separation of powers should not necessarily ex-

clude collaboration between them. Drafters are not clairvoyant, they cannot an-

ticipate all circumstances to which their texts will apply. Courts should do more

than simply criticize, and the drafter should be able to count on their positive

cooperation in fulfilling the goals of legislation. Lord Denning said that the

judge, because of the special nature of his role, cannot change the fabric from

which the law is woven, but he should have the right to iron out the creases.

39 The well known passage by Driedger in Construction of Statutes (2nd ed. 1983) aIp.87,
cited with approval by Chief Justice Dickson in Canadian National Railway Co. v. Canada (Cana-

dian Human Rights Commission), [1987] 1 S.C.R. lll4, atp.1134, emphasises these points:
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Today there is only one principle or approach, namely, the words of an Act

are to be read in their entire context and in their grammatical and ordinary sense

harmoniously with the scheme of the Act, the object of the Act, and the intention

of Parliament. [EmPhasis added.]

Or, as Justice Pratte wrote in Cloutier v. The Queen, lI979l2 S.C.R. 709, atp' 719

A legislative provision should not be interpreted in isolation; its true

meaning cannot be determined without giving consideration to the object of the

statute in which it is contained and to the related provisions taken as a whole.

Otherwise, there is a danger of arriving at an absurd conclusion.

4l Here, the crux of the case is the meaning of the word "recommendations" in s.52(2) of the

Act, which reads as follows:

52

(2) On completion of an investigation in relation to a complaint under sec-

tion 42,the Review Committee shall provide the Minister, the Director, the dep-

uty head concerned and the complainant with a report containing any recom-

mändations that the Committee considers appropriate, and those findings of the

investigation that the Committee considers it fit to report to the complainant'

[Emphasis added.]

42 For my colleague Cory J., the Committee's report under this section cannot be binding be-

cause the term "recommendations" usually connotes advice, and because, in his view, there is noth-

ing in the provision or in the Act which indicates that the word should have anything other than its

orãin*y meaning. In my opinion, however, the context of the Act and the intention of the legisla-

tion which can bé decip-herãd from the whole statute, as well as the plain meaning of the words

used, do not lead to my colleague's conclusion but to a contrary one.

Plain Meaning

43 In interpreting the plain meaning of a statute, the search for the one, true literal or dictionary

definition is no longer paramount. According to côté, supra, at p.243:

Contemporary authorities have unequivocally rejected the idea that a stat-

ute's context can be ignored, and its interpretation founded on no more than the

wording of the legislation.

See Quebec Railway, Light, Heat and Power Co. v. Vandry, ll920l A.C.662, atp' 672; City of

Victoiia v. Bishop óf Vun"o.r't er Island, U92ll2 A.C.384, atp,387; Attomey-General v. Prince

ErnestAugustus ãf Huttou".,Ílg57lA.C.436,atp.46l;R. v. Sommerville, lI974l S.C'R.387,at

p.395.

44 The limitations inherent in interpretation with reference to the text of a particular statutory

provision alone areby now well known. As Driedger' supra, explains atp' 3:
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'Words, when read by themselves in the abstract can hardly be said to have

meanings. A dictionary may give many definitions of a word, but it cannot have

meaning unless it is connected with other words or things so as to express an

idea. [Emphasis in original.]

Côté expands on this idea at P.221

The need to determine the word's meaning within the context of the statute

remains. Dictionaries provide meanings for a number of standard and recurring

situations. Even the best of them will only tersely indicate the context in which a

particular meaning is used. The range of meanings in a dictionary is necessarily

limited. It cannot be sufficiently reþeated "how much context and purpose relate

to meaning".

45 Accordingly, although the intent of Parliament can sometimes be discerned by the "plain

meaning" of a statuto.y prorrision, "plain meaning" itself depends on the context of the provision

and the overall scheme of the act. As Driedger notes at p. 89:

The general principles, as we have seen, are that if the words are clear and

unambiguous they must be followed; but if they are not, then a meaning must be

chosen or found. But the Act must be read as a whole first, for only then can it be

said that the words are or are not clear and unambiguous'

46 Finally, the meaning of specific terms must also be reconciled with the intent of Parliament,

as Driedger reiterates at p. 83:

It is clear that today, the words of an Act are always to be read in the light

of the object of the Act.

47 The classic example of the application of these principles arises in the context of legislation

containing permissive or directory language. The expressions "may" or "it shall be lawful", for in-

stance, have often been held by the courts to exclude the possibility of discretion; Côté, supra, p.

199 and generally at pp. lgg-202.In Julius v. Bishop of Oxford (1880), 5 A.C. 2I4,the House of
Lords heÍd that the m-eaning of the term "it shall be lawful" must be inferred from the context of the

statutory provision, rather than from the "plain and unambiguous" ordinary meaning of the expres-

sion. As the Lord Chancellor wrote atpp.222-23:

The words "it shall be lawful" are not equivocal. They are plain and unambigu-

ous. They are words merely making that legal and possible which there would

otherwise be no right or authority to do. They confer a faculty or power, and they

do not of themselves do more than confer a faculty or power. But there may be

something in the nature of the thing empowered to be done, something in the ob-

ject for which it is to be done, something in the conditions under which it is to be

done, something in the title of the person or persons for whose benefit the power

is to be exercised, which may couple the power with a duty, and make it the duty

of the person in whom the power is reposed, to exercise that power when called

upon to do so. [EmPhasis added.]
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48 Similarly, the Ontario Court of Appeal held in Hands v. Law Society of Upper Canada

(1890), 17 O.AR. 41, atp. 50, that the piesumption that "shall" was mandatory and "may" was fac-

ultative was not dispositive:

I see nothing in this case, or in any other case, to warrant our holding that when-

ever the Legislature has created a tribunal to try offences or exercise such powers

of deprivatiãn as are given in the case before us, and empowers that tribunal to

"o-pil 
the attendance of witnesses and to examine them on oath, that it can be

left to discretion to exercise such powers or not'

It has been suggested that our Interpretation Acts have stamped unalterable

meanings on such words as "shall" and "may". I can hardly think that the Legis-

lature intended any change in the law.

This approach was adopted by this Court in Bridge v. The Queen, [1953] 1 S.C.R' 8, at pp'49
t2-t3:

* jiî-fliåî'#:i"f 
"iJisTh',tråï,îåil,îïi#;J'#:,i:i;::å:l:0""1,be issued at alI; but the by-law must, of course, be read and construed as a whole

and it is obvious from other provisions that the Clerk must issue permits in the

manner laid down in the bYJaw.

50 The Court emphasized in Labour Relations Board of Saskatchewan v. The Queen, [1956]

S.C.R. S2,thatlooking beyond permissive language to the intent of the legislator is particularly

important in the conteit of statutory provisions which give effect to legal rights. According to

Locke J. at pp. 86-87:

The language of s. 5, in so far as it affects this aspect of the matter, reads

5. The board shall have power to make orders: --

(Ð rescinding or amending any order or decision of the board.

While this language is permissive in form, it imposed, in my opinion, a

duty upon the Board to exercise this power when called upon to do so by aparty

interested and having the right to make the application .... Enabling words are

always compulsory where they are words to effectuate a legal right ..,, [Emphasis
added.l

5l The Quebec Court of Appeal followed this example in Cité de Côte-St-Luc v. Canada Iron

Foundries Ltd., U9701 C.A. 62. At page 65, Tremblay C.J. stressed the dangers of conferring dis-

cretion in certain circumstances:
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ITRANSLATION] There would have to be a text of great clarity to lead me to

conclude that the législature was imprudent enough to confer on municipal coun-

cils the discretionary power to accept or refuse a review at their whim' What a

risk of favouritism and persecution'

For other cases in which this Court has interpreted permissive or mandatory expressions, see al^so

Reference as to the constitutional validity of certain sections of The Fisheries Act,1914, U9281

s.c.R. 457, atpp. 476-77, and, more recently, R. v. s.(s.), t19901 2 S.C.R. 254,pet Dickson c.J., at

pp.274-75.

52 In this case, reference to context and intent is important since, in my view, the word "rec-

ommendations,, does not lend itself automatically to a single, rigid definition. As Dubé J' noted be-

low, at p.g2,the meaning of the verb "to reconìmend" in the Oxford English Dictionary and V/eb-

ster's Third New Internæional Dictionary runs the gamut from "to communicate or report" to "to

advise, counsel", Moreover, as Côté and Driedger point out, these dictionary definitions arc aIl

merely suggested meanings; the true meaning of . 
;h

within the entire statute. Thus, while "recommen lc

the recipient may disregard, the term might also r

53 Accordingly, in Myer eueenstown Garden PlazaPty. Ltd. v. City of Port Adelaide (1975),

I I S.A,S.R . 504, acourt fóund thar a governor was obliged to make regulations "on the recommen-

dation" of a municipal authority, withóut departing substantially from the authority's directions'

Wells J. wrote atp. 54T,paraphrasing counsel's argument with which he ultimately agreed:

Why should the legislature have gone to such lengths to ensure that the views of
the public about proposed regulaiions should be thoroughly canvassed and that

those regulations shóuld conform with the provisions and objects of the author-

ized dev-elopment plan, if no more was to be required of the Governor than that

he should nãt act without consulting the Council, that he should not act in direct

îi:"åi:ïn'i:,"3' j",äiifå'å:i:ïl*"ïJåîf'J#,I#ii1il;"H:,i;
ensure compliance with the authorized development plan, if such painstaking

vigilance is to be set at naught by an interpretation of s. 36 that enables the Gov-

erãor to depart substantially from the recommended úaft? Should not the regula-

tions, when made, therefore, conform closely with the recommended draft?

54 While I agree with Cory J. that Myer might be distinguished from the instant case because

the meaning of the phrase "on ihe recommendation" may be different from that of the word "rec-

ommendatiãns", Myer is still instructive with respect to the importance of the context of a statutory

provision. It suggests that avery elaborate scheme for hearings provided by law shows a legislative

intent to give the resulting report binding force, which in turn may imply that certain terms have

something other than their "ordinary" meaning'

55 Similarly, in The King v. Christ's Hospital Governors, U9l7l1 K.B' 19, Darling J' wrote at

p.23:

The word "recommendation" is not there used in its ordinaÍy sense as when one

says "I recommend you to do so and So," or as when a doctor says to his patient
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"I recommend you to take a change of air. " Although put in the form of a rec-

ommendation, the clause really empowers those bodies to say "We nominate

such and such a person, and you must appoint him an almoner; we cannot put

him there ourselves; you are the governors of the institution and you have the

means of including him in the list". I think that what was in the minds of those

who framed the scheme was something equivalent to a congé d'élire, which,

though in words a permission or invitation to elect, is really a command to do it'
So hére a nomination is called a "recommendation". The most definite language

has not been used, but, as I have said, I think the word "recommendation" is used

not in the mild sense, but as really meaning a nomination'

56 The context of Christ's Hospital Governors again differs from that of the case at bar, and yet

the interpretation, which emphasizðs the intention of the legislature, supports the conclusion that the

correct Ãeaning of the word"recommendation" may not be discerned with reference to the strict

language of s. 52(2) alone.

57 As well, I am bound to attribute the words in the Act a meaning which is consistent with

both its French and English texts according to s. 8 of the Official Languages Act, R'S'C. 1970, c'

O-2.It reads in part:

8. (1) In construing an enactment, both its versions in the official lan-

guages are equally authentic.

(2) In applying subsection (1) to the construction of an enactment,

(d) if the two versions of the enactment differ in a manner not coming within
paragraph (c), preference shall be given to the version thereofthat, ac-

cording to the true spirit, intent and meaning of the enactment, best ensures

the attainment of its objects. [Emphasis added.]

SB In dealing with s. 8 in The Queen v. Compagnie Immobilière BCN Lté,e,119791 1 S.C.R.

865, at p.872, this Court said:

;;:lïäïi,";Htr"ï#,i:åîi'*:iö",JäïüåiÏ:iäåi:J;'ä"*îiåwhere
would consequently tend to defeat rather than assist the attainment of its objects.

59 Section 52(2) of the French text of the Act refers to "recommendations". In Le Petit Robert

1, the words "commandement" and "ordre" are listed as synonyms for "recommandation".

Context

60 Context refers both to the provisions immediately surrounding the provision under examina-

tion and to the overall scheme of the statute. As Côté explains at pp, 236-37:

First of all it includes the legal environment of the provision, the other

provisions of the statute, the related statutes, etc. This is the narrow view of con-
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text. But "context" goes much further: it includes all ideas related to the wording

that Parliament can reasonably consider to be sufficiently common knowledge as

to obviate mention in the enactment. This may include the circumstances which

led to the enactment, the aim and purpose of Parliament, the legislator's value

system and linguistic habits, etc.

61 Turning first to the immediate context of s.52(2),I frnd nothing that would necessarily

compel me to ãmib.rte a permissive meaning to the term "recommendations". My colleague main-

tains that the same word should have exactly the same meaning throughout a statute. Since s. 41

empowers the Committee to review "any act or thing" done by the Canadian Intelligence Security

Service ("CSIS") and give recommendations, he contends that giving the Committee's recommen-

dations binding force would allow it to usurp the management powers of CSIS.

62 However, I must again emphasize the importance of not limiting ourselves to hard and fast

rules lending to literal interpretation. As Driedger points out at p.93:

There is another draftsman's guide to good drafting and hence also a read-

er's guide, namely, the same words should have the same meaning, and, con-

v"rsèly, different words should have different meanings. But this too is only an

initial guide and not a rule. [Emphasis added.]

63 Other provisions in the Act, moreover, are consistent with the less restrictive interpretation

of "recommendations". As Stone J.A. pointed out in the first Federal Court of Appeal decision in

this case ( tl98Sl 3 F.C. 108), in which he held, at p. 138, that the Deputy Minister was bound to

follow the Committee's recommendations but that the Federal Court did not have the jurisdiction to

set the decision aside:

L""'}ff :iäÏ;:ï:,:,i'Î;î,iåî'Håï"ffi ::Ï#,äiiï:ljiJ3,i:lüh",H"
lated amendments" are provisions for the referral of a security question to inves-

tigation by the intervenant in accordance with the procedures I have already re-

viewed, and for the making of a report upon the completion of an investigation
pursuant to the Canadian Human Rights Act, (subsection 36.1(7)), ... or the Citi-
zenship Act (subsection 17.1(5) ...) or the Immigration Act, 1976 Qtarugraphs
39(SXa) ... and 82.1(6)(a) ...). It is significant, I think, that in none of these cases

did Parliament authorize the intervenant to make any "recommendations" but

merely "frndings" or "conclusions" which the ultimate decision-maker is author-

ízedto "consider".

64 It appears, then, that the legislation distinguishes between the binding force of the conclu-

sions which the Committee could make with respect to investigations involving CSIS, and other in-

vestigations perhaps involving matters outside its expertise. While the effect of recommendations

made concerning complaints under s. 41 of the Act is not at issue in this appeal,I am not prepared

to assume that ilwould be outrageous to attribute to them a great weight or even a binding force.

Accordingly, I do not think the use of the term "recommendations" in s. 52(1) mandates the literal

interpretation of the same word ins.52(2).
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65 Turning then to the overall scheme of the Act, the mechanism for review of denials of secu-

rity clearance set up by s. 42 of the Act is so elaborate that it suggests something more than an ad-

visory role for the Committee. Stone J. began by detailing, atpp. 136-37, the extensive powers and

obtgâtions which the Committee has when undertaking investigations under s. 42:

In my view, the word "recommendations" in subsecti on 52(2) of the Act

must be construed with an eye to the entire statutory scheme for the investigation

of a "complaint" by an individual denied employment in the public service by

reason of the denial of a security clearance. Certain features of that scheme im-

press me as indicating an intention of Parliament to provide the complainant with
redress rather than with merely an opportunity of stating his case and of learning

the basis for the denial. They include the care that was taken to establish eligibil-
ity for appointment to membership of the intervenant, the manner of selecting

and tenure of offrce of those appointed (section 34); the requirement that each

member subscribe to an oath of secrecy (section 37); the requirement that an ad-

verse decision exist before the intervenant may commence an investigation (sub-

section a2GÐ; the need for providing all concerned with a statement, or a copy

thereof, "summarizing such information available to the Committee as will ena-

ble the complainant to be as fully informed as possible of the circumstances giv-

ing rise to the denial of the security clearance" (section 46);the requirement that

both the Director and the deputy head be informed of the complaint before it is
investigated (section 47);Ihe opportunity made available to all concerned "to
make representations to the Review Committee, to present evidence and to be

heard personally or by counsel" (subsection 48(2)); the broad po\ilers of the in-

tervenant to summon and enforce the appearance of witnesses, and to compel the

giving of evidence on oath and the production of "such documents and things as

the Committee deems requisite to the full investigation and consideration of the

complaint in the same manner and to the same extent as a superior court of rec-

oÍd", to administer oaths, and to receive and accept evidence or other infor-
mation, whether on oath or by affrdavit or otherwise (section 50); the extent of
access granted the intervenant to information "notwithstanding any other Act of
Parliament or any privilege under the law of evidence", and the proscription

against withholding of such information "on any grounds" unless it be a confi-

dence of the Queen's Privy Council for Canada to which subsection 36.3(1) of
the Canada Evidence Act applies ... (subsections 39(2) and (3)). [Emphasis add-

ed.l

66 Based on this scheme, Stone J.A. concluded at pp. 137-38, that the Committee's recommen-

dations must be something more than mere suggestions, since otherwise Parliament need not have

established such a complex mechanism for investigation of complaints:

In my view, the nature of this scheme indicates a desire by Parliament to

provide a means of making full redress available to a complainant. It seems to me

that afar less elaborate scheme would have sufhced had Parliament merely in-

tended to provide means whereby a complainant might state his case to a third
party andbe made awaÍe of the basis for denial of the clearance. The adoption of
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a detailed scheme by Parliament, which includes the obligation for a formal re-

port in which "findings" and any "recommendations" are to be stated, suggests

that this latter word was used other than in its literal sense. Secondly, the details

of that scheme, including, for example, its emphasis on the need for prior notice,

opportunity to be heard, summoning of witnesses, production of documents, ac-

cãss to sensitive information, etc., rather suggests an intention that the inter-

venant [the Committee] have the ability to examine the whole basis on which a

denial rèsts to ensure such redress as its investigation may indicate' I can find no

other acceptable explanation for arming it with such extensive powers' Given the

lengths to which and the care with which Parliament dealt with this matter uncler

the Act, I seriously doubt that it intended any "recommendations" to be merely

advisory or suggestive. To view the scheme differently would be somewhat akin

to saying that Parliament, like the mountains, though labouring mightily, brought

forth a mouse.

67 The elaboration within the Act of the Deputy Minister's role in investigations provides an-

other reason to conclude that the Committee's recommendations are more than suggestive' The

Deputy Minister is a party to an adversarial process before the Committee. He has a full opportunity

to stató his case and defend his decision not to grant a security cleatance, whether it was based on

the CSIS report or other considerations. To conclude that, following the Committee hearings to

which he hás been a party, he may, without any other reasons than those he expressed at the hear-

ings, reverse a decisiãn which goes against his personal judgment, contradicts one of the funda-

mãntal tenets of natural justice. I agree with the respondent when he argues that: "It would be an

absurd result for such aparty to have a right at the end of the process to say that it is in fact the final

decision-maker on the very issue being litigated"

Purpose of the Legislation

68 Finally, ajudge's fundamental consideration in statutory interpretation is the purpose of leg-

islation. Côté writes atp.249:

The function of all interpretation is to discover the meaning conveyed by

the enactment, either explicitly or implicitly. If it has been written that courts

must not add words to a law unless they are akeady implicit, it can be asserted, a

contrario, that courts must also clarify what can be inferred from the context of
the legal expression. A judge would be neglecting his duty were he to say: "I can

see clearly what the statute intends, but its formulation is not appropriate".

69 Appellant's counsel argues that the almost exclusive purpose of the Committee is the inter-

nal regulátion of CSIS. The Committee's recoÍrmendations to a Deputy Minister carry some persua-

sive fõrce in terms of the final decision he or she will make, but he suggests that they function pri-

marily as a comm entary on the behaviour of CSIS's agents. In his view, since the Act does not ex-

plicitiy relieve Deputy'Mitri.t"rr of their duty to ensuÍe reliability and loyalty in their employees, no

transfer of this power to the Committee may be inferred.

70 In my opinion, however, in setting up the review mechanism under s.42,Parliament must

have inten¿e¿ to provide a system of redress for parties who were unjustly deprived of employment

due to e11oneous or flawed CSIS reports. It would be illogical for Parliament to create the Commit-
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tee and invest it with such extensive powers if, in the end, its conclusions could be ignored and

complainants left in no better a position than they would have enjoyed had their complaints been

unfounded. A Committee hearing involves a complete investigation of the complainant's character

and history. It is difficult to see why an individual who had been denied a security clearance be-

cause of aCSIS report would go ahead with a complaint, if he or she had no assurance that a posi-

tive recommendation by the Security Committee would have any result whatsoever.

7L Besides, a decision tlrat adeputy minister could deny a security clearance, despite a report

refuting CSIS allegations and a positive recommendation by the Committee, means that a com-

plainant would be the only civil servant who could be denied employment or promotion without any

"hurr"" 
of righting a wrong done to him, as admitted by counsel for the appellant during the oral

hearing before this Court. When asked whether a complainant would indeed have no remedy or re-

course according to his interpretation of the Act, he replied:

He has no redress in the sense that he can compel or submit argument which

would result in a legal right that he be granted a security clearance. He has the

redress in the sense my lord Mr Justice La Forest has put, that he now has the

opportunity to know why he was denied a security [clearance].

72 In the context of today's labour relations, it is hard to believe that Parliament would have

had the intent to limit complainants' rights in the way that this admission suggests.

73 Finally, I must disagree with my colleague Cory J.'s view that the final decision as to the

security clearance must be left to the Deputy Minister, since the Deputy Minister is responsible for

ongoing security in his or her department.

74 Given the actual hiring process, the Deputy Minister has full discretion to eliminate anyone

whom he or she does not like at the initial selection stage, without giving any reasons whatsoever.

In fact, the provisions of Cabinet Directive No. 35 require Deputy Ministers, in the hiring process,

to satis$r themselves that successful candidates are acceptable security risks. Deputy Ministers also

have the ability to deny security clearances to candidates based on the CSIS reports they receive. It
is only where a candidate has proved to the Committee that the CSIS report contains spurious or

unfounded allegations, as in this case, and the Committee recommends that the clearance be grant-

ed, that the Deputy Minister must accept the candidate. As Stone J.A. wrote at pp. 138-39:

Obviously, the purpose of the Act goes well beyond that of protecting the

individual interest in obtaining a security clearance, for it is primarily directed

toward protecting the national interest in matters of security generally. On the

other hand, the "complaints" procedure under Part III appe¿ìrs to take that objec-

tive into account by ensuring, especially by the composition and powers of the

intervenant and the requirement for secrecy, that this interest not be sacrificed.

The Act evidently reflects a careful balancing of the two interests. It does not ad-

dress itself directly to the manner in which the initial decision to deny a clearance

is to be made, entering the picture only subsequent to that decision and then only

after a "complaint" has been lodged. At that point, in my view, the question

whether a clearance was rightfully denied is taken away from a deputy head, and

is thereafter committed to the determination of the intervenant acting in accord-

ance with the procedures laid down by the Act including the full opportunity of
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the deputy head to defend his decision and of CSIS to defend its advice to the

deputy head. I am satisfied that the entire basis for the denial is thus opened to

investigation including any subjective assessment of the complainant's reliability

thatmay be required. As I see it, a deputy head is not entitled, so to speak, to

"re-make" a decision he has already rendered after the matter has become the

subject of a "complaint" and a "recommendation". [Emphasis added.]

75 I agree with Stone J.A. that the Deputy Minister loses the discretion to refuse a security

clearance where the initial decision to withhold it was based on an effoneous CSIS report. To con-

clude otherwise would imply that acandidate's employment chances might be irreparably damaged

by the misconduct or mistake of the investigating ageîcy, and that he can have no hope of redress.

As for the spectre of the Deputy Minister's ultimate responsibility, this would certainly not be the

only situation in which an official would be held accountable for a problem which resulted from

acting on another body's directives.

Exercise of Discretion

76 In view of this analysis, once the Review Committee has conducted its investigation, a dep-

uty minister does not retain discretion to deny a security clearance against its recommendations.

Hówever, even if the Deputy Minister did have such discretion, I would still be of the opinion that

the appeal should be dismissed on the grounds that he did not exercise that discretion properly in

this case.

77 In the English case of Padfield v. Minister of Agriculture, Fisheries and Food, U9681 A.C.

997,the House of Lords ordered the Minister to send a case to the review committee set up by Par-

liament to investigate complaints. It held that, although the Minister could reject complaints which

were frivolous or groundless, he could not use his discretion to defeat the purposes of the legisla-

tion. In the words of Lord Reid at p. 1030:

Parliament must have conferred the discretion with the intention that it should be

used to promote the policy and objects of the Act; the policy and objects of the

Act must be determined by construing the Act as a whole and construction is al-

ways a matter of law for the court. In a matter of this kind it is not possible to

draw a hard and fast line, but if the Minister, by reason of his having miscon-

strued the Act or for any other reason, so uses his discretion as to thwart or run

counter to the policy and objects of the Act, then our law would be very defective

if persons aggrieved were not entitled to the protection of the court.

78 The CSIS Review Committee was established for various reasons. Its most important role is

probably that of a watchdog agency over the Service, and its reports serve to alert the public of
CSIS's misdoings and errors. But the Committee also functions as the only means of redress availa-

ble to acandidatewhose employment has been blocked by a flawed CSIS report. It is doubtful that

Parliament would have set up this elaborate structure for review if a deputy minister could lightly
disregard its findings and rely upon the original and mistaken CSIS report to make his or her deci-

sion.

79 In this case, however, the Deputy Minister admits that he made his decision to disregard the

Committee's recommendations primarily on the strength of the original CSIS report. Cory J. con-

tends that the leffer sent by J.-J. Noreau to Mr. Jewitt on June 4,1986 shows that the Deputy Minis-
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ter considered the recommendations of the Review Committee before he made his decision to up-

hold the denial of the security clearance. In his view, the affrdavit sworn by the Deputy Minister

dated September 5, 1986 confirms that he based his final decision on both the initial CSIS report

and the Review Committee report.

80 In my opinion, however, neither the letter nor the affidavit show that the Deputy Minister

exercised his discretion properly under the test in Padfield, supra. The very brief letter reads as fol-

lows

Dear Mr Jewitt:

I refer to your letter of May 16,1986, concerning the recommendation

made in the Security Intelligence Review Committee's report of April 9, 1985,

pursuant to your client's complaint under section 42 of lhe Canadian Security In-

telligence Service Act.

I wish to advise that the decision to deny security clearance is maintained'

Yours sincerely,

Jean-Jacques Noreau

Accordingly, the Deputy Minister in no way indicated in the letter why or on what basis he decided

to deff th. t"ro--endations. In fact, his allusion to the Review Committee's report in the context is

simply confusing, since the respondent would have expected a decision to grant the security clear-

ance in tight of its recommendations.

81 As for the affidavit, in paragraph 19 of his statement, Mr. Noreau attested that he decided to

refuse the clearance after considering the "report from the Canadian Security Intelligence Sewice,

even as commented upon or explained in the said report from the Security Intelligence Review

Committee" and in paragraph20,he said: "There was nothing in either the report by the Canadian

Security Intelligence Service or in the report by the Security Intelligence Review Committee to re-

solve my doubti" (emphasis added). These statements indicate to me that, atbest, the Deputy Min-
ister placed an equal value on the CSIS report and the Review Committee recommendations. In fact,

since the Committee's findings served to correct and revise the CSIS report, the Deputy Minister

should have relied almost exclusively on them, rather than the erroneous CSIS allegations'

82 The Deputy Minister was also obliged to act in accordance with the principles of natural jus-

tice. As Le Dain J. wrote in Cardinal v. Director of Kent Institution, [1985] 2 S.C.R. 643, atp.659:

The issue then is what did procedural fairness require of the Director in
exercising his authority, pursuant to s. 40 of the Penitentiary Service Regulations,

to continue the administrative dissociation or segregation of the appellants, de-

spite the recommendation of the Board, if he was satished thatitwas necessary

or desirable for the maintenance of good order and discipline in the institution. I
agtee with McEachern C.J.S.C. and Anderson J.A. that because of the serious

effect of the Director's decision on the appellants, procedural fairness required
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that he inform them of the reasons for his intended decision and give them an

opportunity, however, informal, to make representations to him concerning these

réárotr. and the general question whether it was necessary or desirable to contin-

ue their segregation for the maintenance of good order and discipline in the in-

stitution. [EmPhasis added.]

See also Nicholson v. Haldimand-Norfolk Regional Board of Commissioners of Police, ll979l I
s.c.R.311.

83 In Knight v. Indian Head School DivisionNo. 19, [990] I S.C.R. 653, the majority of this

Court held that a school board had a duty to comply with the rules of procedural fairness in dis-

missing an employee because of the final and specific nature of the decision, the nature of the em-

ployer-imployãe ielationship, and the effect of the decision on the individual's rights. With respect

to this last point, we held atP.677:

Various courts have recognizedthat the loss of employment against the offrce

holder's will is a significant decision that could justif, imposing a duty to act

fairly on the administrative decision-making body.

84 Aside from the serious impact that dismissal usually has upon an individual, the Court

found, atp.674,that there were practical reasons for requiring procedural fairness, even if this

meant abándoning old classifications between the office held at pleasure and other types of em-

ployment:

The justification for granting to the holder of an office at pleasure the right

to procedural fairness is that, whether or not just cause is necessary to terminate

the employment, fairness dictates that the administrative body making the deci-

sion be cognizant of all relevant circumstances surrounding the employment and

its termination .... One person capable of providing the administrative body with
important insights into the situation is the office holder himself .... To grant [the

right to be heard] to the holder of an office at pleasure would not import into the

termination decision the necessity to show just cause, but would only require the

administrative body to give the office holder reasons for the dismissal and an

opportunity to be heard.

85 My colleague Cory J. maintains that the requirements of procedural fairness set out in Car-

dinal, ,rrpiu, were met in this case because the respondent was apprised of the original reasons for

the denial of the security clearance in the document issued by the Review Committee before its

hearing entitled "Statement of Circumstances Giving Rise to the Denial of a Security Clearance to

Robert thomson by the Deputy Head of Agriculture Canada". As well, the respondent got a fulI

opportunity to respond to the CSIS allegations in the hearing before the Committee. Thus, in Cory

J.'s opinion, the respondent got both notice and fair hearing.

86 I cannot agree. The facts in the present case closely parallel those in Cardinal, which stands

for the principle that the ultimate decision-maker must give the subject of his or her decision a

chanceio be heard, and the reasons for the final decision. In that case, based on the report that he

received from another institution about transferred prisoners' participation in a riot, the Director of
Kent Institution made a segregation order. This order was reviewed by the Segregation Review



Page 26

Board, which recommended that the order be lifted. The Director refused, without giving the pris-

oners either a further opportunity to make representations or informing them of the basis for his de-

cision to override the reôommendations. In striking down the order, Le Dain J. wrote for the unani-

mous Court atp.659, following the passage which I quoted, supra:

V/ith great respect, I do not think it is an answer to the requirement of notice and

hearing by the Director ... that the appellants knew as a result of their appearance

before thè Segregation Review Board why they had been placed in segregation.

They were errtitled to know why the Director did not intend to act in accordance

with the recommendation of the Board and to have an opportunity before him to

state their case for release into the general population of the institution' [Empha-
sis added.l

87 Similarly, in the case at bar, the Deputy Minister initially denied the security clearance

based on information from a third parry,CSIS. This decision was appealed to the Review Commit-

tee, which recommended that it be reversed. The Deputy Minister refused, without giving the re- 
.

spondent a further opportunity to make representations or informing him in a meaningful way of the

.èu.or5 for his decisiôn. He stated at paragraph 20 of his affidavit of September 5, 1986, that he saw

"no point" in meeting with the respondent because he had aheady made representations to the Re-

view Committee.

88 But the Deputy Minister's belief, however sincerely held, that the respondent would not be

able to add anythitg ót p"trr.tade him is not suff,rcient to satisfr the requirements of natural justice.

The Deputy tvii.rirtè. still had a duty to give the respondent some opportunity to respond. Further-

more, ur I irurr. already noted, the letter he sent to the respondent's lawyer (over a year after the

Committee issued its iecommendations, and only on the persistent demands of Mr. Jewitt) was in-

adequate in terms of informing the respondent of the basis of his decision.

89 The Deputy Minister's decision to withhold the security clearance must accordingly be set

aside. As the Court concluded in Cardinal atp.66l:

... the denial of a right to a fair hearing must always render a decision invalid,

whether or not it may appeü to a reviewing court that the hearing would likely

have resulted in a different decision. The right to a fair hearing must be regarded

as an independent, unqualified right which finds its essential justif,rcation inthe
sense of piocedural justice which any person affected by an administrative deci-

sion is 
"ntitl"d 

to have. It is not for a court to deny that right and sense ofjustice

on the basis of speculation as to what the result might have been had there been a

hearing.

For these reasons I am of the opinion that by his failure to afford the ap-

pellants a fair hearing on the question whether he should act in accordance with
ih" r""o--endation of the Segregation Review Board that they be released from

administrative segregation into the general population of the institution, the Di-
rector rendered the continued segregation of the appellants unlawful [Emphasis
added.l

Conclusion
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90 For these reasons, I would dismiss the appeal with costs.

Solicitor for the appellant: John C. Tait, Ottawa.
Solicitors for the respondent: NelliganÆower, Ottawa.

Solicitors for the intervener: Noël, Berthiaume, Aubry, Hull.
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Summary:

The appellant Indian band res adhered to

fr"atyÑo. 5 with the federal claims' the

Crown agreed, inter alia,to p is entirely

funded UJ'ttre federal goverriment under FA") pursuant

to which funds for various programs are

financial institution in V/innipeg. The respondent

construction materials and services it had supplie

into a consent judgment, but the band was unable

ment on the V/innipeg financial institution' The b

the ground that these-were CFA funds that were exempt from seizure under ss. 89 or 90(1)(å) of the

Indían Act.TheMaster released from garnishment the portion of those monies that he found were

CFA funds, but set aside the sum of $125,000. The motions judge concluded that the CFA was an

"agreement" unler s. 90(1)(b) of the Act and that the "deemed always to be

situated on a reserve" and *"r" 
"*"rrrpt 

from seizure' set aside that decision'

holding that s. 89 did not apply, as thã funds wefe no e", nor were they deemed

to be situated on a reserve r"d"t s. 90, because they were not paid pursuant to an agreement ancil-

lary to Treaty No. 5.

Held (Biwrie, Fish and Abella JJ. dissenting): The appeal should be dismissed.

perMcLachlin C.J. and Bastarache, LeBel, Deschamps, Charron and Rothstein JJ.: The CFA funds

were not situated on a reserve, and the immunity from seizure granted by s. 89 of the Indian Act

accordingly does not apply. The expression "situated on a reseryerr in s. 89 is to be given its plain

and ordinary meaning ã"¿ ir subjecì to common law and statutory siløs rules. The location of the

bank account is objeãtively easy to determine: it is located off-reserve at the Winnipeg financial in-

stitution. This approach tointerpretation is overwhelmingly supported i" th9 case law and by the

fact that when parliament wished to depart from the physically situate test for personal property, it

did so expressly, as in s. 90(1Xó) of the Indian Act,whichsuggests that other provisions of the Act

addressing locátion should not be interpreted according to a "notional" test. þaru.3] lpara. 11] þa-
ra. 131 þaras. 18-211

Section 90(1Xó) of the Indian Act doesnot extend the immunity from seizure to the CFA funds,

because ttrè Uan¿ has not demonstrated that the disputed funding is protected by virtue of its rela-

tionship to treaty obligations. The word "agreement" in s. 90(1Xb) should not be construed broadly

as extending to any afreement between the government and Indians that confers þage848] benefits

or "public séctor servlces" benefits, but should be confined to property that enures to Indians pur-

suant to agreements that are ancillary to, or that flesh out, treaty obligations of the Crown. þara. 1]

[para. 25) lparu. 27] [Para. 731

The history of s. 90(1)(å) supports a narrow interpretation of the word "agreement". For decades,

parliameni's approaòú ìoIndiãn property was a paternalistic one under which virtually all property

that could be traced to treaties wìth or gifts from the Crown was exempt from seizure. In 1951, Par-

liament revised the Indian Act, signalling an intention to encourage Indian entrepreneurship and

selÊgovernment. This new approách is consistent with an intention to confine protection from sei-

zure tobenefits flowing from ireaties. To exempt property broadly would be inconsistent with

self-suffrciency, becauie it would deprive Indian communities of credit, which is a comerstone of

economic devélopment. But to eliminate all protection would neglect the persistent concerns about
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nsiderations suggest that Parliament wanted to

ile not interfering with the ability of Indians to

ur Constitution also grants a special place to

ish between treaty and non-treaty property in the

ould disturb. þara. 37llpara.40l þara' 551 þa-
ras.66-671

The rules of statutory interpretation also lead to the conclusion that the word "agreement" in s'-

90(1Xb) must be intárpreted narrowly. Pursuant to the "associated meaning" principle, which func-

tions as an aid to ascertaining Parliament's intention, the words "treaty" and "agreement", being 
-

linked, take colour from one-another, which limits the scope of the broader term "agreement" such

that it is as supplementary to the naffower term "treaty". Furthermore, it is presumed that Parliament

avoids srrperfliìus or meaningless words. If "agreement" were to be interpreted broadly to cover all

rnment, then the word "treaty" would have no

l)(á) must be read narrowly, because the Indiqn

exceptions to the general rule that the provincial

so limit the ability of aboriginal peoples to access

credit, which is a significant deterrent to f,rnancing business activity on-reserve. [pata. 31] þaras'

34-39llpara.42l

þage849l

Here, the record does not permit the Court to make a determination about the precise relationship

between the CFA funds and the Crown's treaty obligations. The CFA funds in the case at bar are

blended, and if parts of them relate to treaty obligations, they have not been 
_segregated 

by either the

Crown or the band. While any portion of the CFA funds that flows directly from treaty obligations

is entitled to protection under r. qO(tX¿), the band has failed to discharge its onus to establish the

connection between funds it claims were protected and the Crown's treaty obligations . þaru' 761

perBínrie, Fish and Abella JJ. (dissenting): The CFA between the band and the Crown is a "treaty

or agreement,, pursuant to s. 90(ì)(b) of the Indian Act so that funds flowing to the band under the

CFA should be exempt from garnishment. Because the CFA is an agreement to provide on-leserve

essential public serviåes, s. lftr¡14; places those CFA funds given by the federal Crown to a band

under ss. g7 and g9 protåction. Witirã"t this protection, seizure of CFA monies would inevitably
o

not,

as here, diverted to other purposes chosen by the

The outcome of the appeal turns on whether s. 90(1)(ó) truly requires the CFA to be "ancillarl" to a
,,treaty', at all. While ihe word "agreement" in s. 90(lXá) draws its meaning from context, that con-

text hãs üftle to do with treaties, but rather forms part of a larger legislative initiative taken to pro-

tect and encourage the survival of reserves as liveable communities and to ensure that public monies

"given" to an Indian band for essential public services on the

pór"t. Only a purposeful as opposed to restrictive reading of
iive. If a naffow interpretation of s' 90(lXå) is adopted, only

bands served on the reserve by a deposit-taking financial inst
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CFA funds free from the threat of attachment and execution. [para. 81] [para. 90] [para. 108] [para.

1341 þara. 1411

Section 90(lXó) should apply as much to bands dispossessed of their traditional lands without a

fteaty as to'túòse with whãm treaties were made. CFAs for education, housing, health and welfare

are intimately linked to enabling Indians to continue on their lands and are in the nature of govern-

ment to government þage850] iransfer payments. The purpose of these agre_ements is to provide the

same esúntial servicä ó auorigital communities as are provided to other Canadians by their pro-

vincial, tenitorial and municipaþovernments. If s. 90(1Xå) is narrowly construed to cover only

funds transferred to Indian bands by the federal Crown pursuant to agreements that "flesh out" trea-

ty terms, bands without treaties would not obtain the same prote

as treaty bands. This would mean that s. 90(1Xó) would operate n

to the same types of CFA funding for the same essential on-rese

ought not to 6ã agributed to Parliamentary intent lear language' In addition'

"rrãn 
*ong the treaties, the enumerated benefits ld not be concluded that

parliamentlntended thai monies could be garnish Indian reserves but not

others. To the extent the exemption in s. gó is seen as part of the purchase price for the cession of

land, it makes little differ"rr."ìo the dispossessed whether dispossession occlüred by agreement or

not. The naffow interpretation of s. 90(1)(ó) would result in a checkerboard of exemptions and

non-exemptions across the country determined by the vagaries of the treaty-making process rather

thanrationallegislativepolicy. þara.95l þara. 1031 þara. 1061 þara. 1161 þara. 1211 þaras'

123-1241þara. l28l

The expenditures of the appellant band council show that its spending priorities are different from

the CFÀ priorities. If the gämishee is successful there will not be enough CFA money left to pay for

essential þublic services. ihir tr,.atts either band members will live in the "third world conditions"

described inthe Report of the Royal Commission on Aboriginal Peoples (1996) ("RCAP"), o-t tl"
federal gou.*-.rri will step in at some stage to fund the delivery of the essential services it had

already-funded under the CÈA but which funds were diverted to other priorities determined by the

band council. The first alternative is to perpetuate what RCAP calls a national embarrassment. The

other alternative is for the pubtic to pay twice. Neither is palatable public policy. Parliament cannot

have intended an interpretåtion of s.-90(1)(b) that creates such a Hobson's choice' þara' 851 þara.

r4el

A public sector services funding ap ial

CÉR nrn¿s provided by the federal ing
ctstructure, is consistent with the text, context and ovi

for the following reasons. Firstly, the text of s. 90(1)(å) does not qualify þage851l the term

',agreement" buiis part of a legislative package which bears the impress of the Crown's obligations

to-native peoples gånerally. Secondly, ih" rrrgg"tted approach would avoid tying the exemption to

the historical anomalies cieated by the treaty-making process. Thirdly, it puts the focus on the re-

serve where the needs of the band are to be met rather than on where the federal funds voted by Par-

liament for that purpose happen to be on deposit -- in this case, off-reserve. Fourthly, it avoids dif-

ferential treatment åf CrA ¡onds depending on whether the band is rich enough to attract to its re-

serye a branch of a deposit-taking financial institution. [paras. 132-133] [paras. 135-139]

To impose an onus on the band to prove which parts of CFA funding on deposit at any particular

time "flesh out" treaty commitments of the Crown and which parts of CFA funding do not, is a bur-
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den they cannot discharge, given the deposit of blended monthly payments which are not segregated

o' u pró¡".1 by project bãsis. The objective of predictability and certainty in economic relations

Uetwãen rirst ñatións and non-aboriginal people is better served by acategorical denial of execu-

tion and garnishment of CFA funds whether those funds are parked at a financial institution on or

off the reserye. þaras. 145-1461
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History and Disposition:

AppEAL from a judgment of the Manitoba Court of Appeal (Scott C.J.M. and Philp and Hamilton

JJ.A.) (2005), l92Man.R. (2d) 82,340 W.A.C. 82,251D.L.R. (4th) 93, 8 C.B.R. (5th)244,50

c.L.R.'(3d)'17,120051 2 C.N.L.R. 155, [2006] I W.V/.R. 486,1200s1 M.J.No. 29 (QL), 2005

M9c¡'22',allowing an appeal from a decision of Sinclair J. (2004),186 Man. R. (2d) 31,1200413

C.N.L.R. lgz,lz00:41 v.i.^No. 281 (QL), 2004 MBQB 156, dismissing an appeal against an order

issued by Senior Master Lee. Appeal dismissed, Binnie, Fish and Abella JJ. dissenting.

þage854l
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George J, Orle, Q.C., and Daryl A. Chicoine, for the appellant'

James A. Mercury and Betty A. Johnstone,for the respondent.

Graham R. Garton, Q.C., and, John S. Tyhurst, for the intervener the Attorney General of Canada.

Jack R. London, Q.C., and Bryan P. Schwartz, for the intervener the Assembly of FirstNations'

p. Michael Jerch and Louis Harper, for the intervener Manitoba Keewatinook Ininew Okimowin.

The judgment of Mclachlin C.J. and Bastarache, LeBel, Deschamps, Charron and Rothstein

JJ. was delivered by

McLACHLIN C.J.:--

1. Introduction

1 The appeal concerns the scope of ss. 89 and 90 of the Indian,4cf, R.S.C. 1985, c. I-5. These

provisions, àêsigned to prevent the erosion of property belonging to Indians qualndiarrs, confer

immunity from seirure by creditors. The question on this appeal is whether ss. 89 and 90 extend this

immunity to funds provided under individualized Comprehensive Funding Arangements ("CFAs")

between the federal government and aboriginal bands.

2 The case atbar involves band funds that have been deposited in an off-reserve account pur-

suant to a CFA between the God's Lake Band and the federal government. As part of a

"co-management" approach to governance, the CFA funds are designed to be spent exclusively for

certain designated purposes. One of these purposes -- namely, on-reserve education -- appeffs

closely related to tñe Crown's obligations under Treaty No. 5 (1875), to which the band adhered in

1909. Others seem only indirectly related to such obligations. Still others seem to fall entirely out-

side the treaty obligations. The respondent, a creditor of the band that has obtained a consent judg-

ment and garnishment order, is seeking to seize the funds.

[page855]
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3 I conclude that the funds in question are not protected directly by s. 89 of the Indian Act,

which protects only property situatãd on a reserve. Nor, in my opinion, did the band discharge its

burden of establishing pìotection under s. 90(1), which immunizes from seizure funds given "under

atreaty or agreement". Accordingly, I would dismiss the appeal'

2. Issues

The appeal raises two issues:

l. How should the location of a banking debt be determined for the purposes

of s. s9(1)? Is the debt protected because it is notionally on reserye?

2. Do the words ';personal property ... given to Indians or to a band under a

treaty or agreement between a band and Her Majesty" in s. 90(1)(b) apply

to the funds provided under the CFA in the case at bar?

3. The Statute

5 Under s. 89 of the Indian Act, property situated on a reserve is protected from seizure' Under

s. 90, other property may be deemed to be so situated for the purposes of taxation or seizure. The

provisions read:

89. (1) Subject to this Act, the real and personal property of an Indian or a

band situated on a reserve is not subject to charge, pledge, mortgage, attachment,

levy, seizure, distress or execution in favour or at the instance ofany person oth-

er than an Indian or a band.

(1.1) Notwithstanding subsection (l), a leasehold interest in designated

lands is subject to charge, pledge, mortgage, attachment, levy, seizure, distress

and execution.

(2) Aperson who sells to a band or a member of a band a chattel under an

agreement whereby the right of property or right of possession thereto remains

wholly or in part in the seller may exercise his rights under the þage856] agree-

ment notwithstanding that the chattel is situated on a reserve.

90. (1) For the pu{poses of sections 87 and 89, personal property that was

(a) purchased by Her Majesty with Indian moneys or moneys appropriated

by Parliament for the use and benefit of Indians or bands, or

(ó) given to Indians or to a band under atreaty or agreement between a

band and Her MajestY,

shall be deemed always to be situated on a reserye.
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The provisions were initially adopted, in almost identical form, as ss. 88 and 89 in the Indian Act

reforms of 1951 (S.C. 1951 , c.29)'

4. Judicial History

6 Senior Master Lee of the Court of Queen's Bench of Manitoba found that there was a strong

likelihood that some of, if not all, the attached monies had been received pursuant to a CFA. He

stated that the monies were for essential services on the reserve and were "clearly in keeping with

the public policy behind the development of the protection afforded pursuant to ss. 89 and 90 of The

IndìanAct;'.1g¡irejected arguments regardingsitus under theTrust and Loan Companies Act,S.C.

lggl, c. 45, After verification of the portion of the monies received under the CFA, Senior Master

Lee ordered $518,838.55 released from garnishment. $125,000 was set aside pending the resolution

of the issues before us.

7 On appeal, Sinclair J. of the Court of Queen's Bench first asked whether the funds were

"property siiuated on a reserve" and thus protected from seizure by s. 89 of the Indian Act'He rc'
jåcted the common law natural meaning approach to situs in favour of a connecting factors test

äimed at identifying a discernible nexus between the property in question and the Indian occupation

of reserve land. Heldentified and considered seven factors: the nature of the CFA; the purpose of
the funds provided; the location of the recipient band under the CFA; the location of the account

into which the þage857] funds were deposited; the location of expenditures from the fund; the in-

tended beneficiaries or recipients of payment from the fund; and the importance of the fund to the

band's ability to occupy the reserve. Sinclair J. concluded that the funds constituted Indian property

closely related to Indian occupation ofreserve land and that they ought to be protected from seizure.

He held:

... I am satisfied that there is more than a discernable nexus between the funds

and the Band's ability to occupy its reserve. The connecting factors in this case

are quite strong. That causes me to conclude that the funds are protected from
seizure pursuant to s. 89 of the Indian Act tegardless of s. 90.

((2004),186 Man. R. (2d) 31,2004 MBQB 156,atpara. 83)

Sinclair J. went on to consider whether the funds were also protected by s. 90 of the Indian Act'He
concluded that the CFA was an "agreement" within the meaning of s. 90, rejecting the view ex-

pressed in Mrtchelt v. Peguis Indian Band, t19901 2 S.C.R. 85, at pp. 134-42, per La Forest J., that

iot at agreement to come within s, 90, it must be connected to a treaty. Turning to the CFA at issue,

Sinclair J. found that

while it seems clear that the agreement between the Band and Canada was in-
tended in part to allow Canadato fulfill its treaty obligations (for health and ed-

ucation for example), for the most part, the CFA covers areas of funding not

mentioned in Treaty No. 5. lpata. 871

Being unable to say what portion of the CFA related to the lreaty obligation made "no difference"

given the broad meaning he accorded to the word "agreement" in s. 90. He concluded:
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I am of the view that the CFA reflects the federal government's responsibilities

for Indians and lands reserved for Indians under s.9l(24) of the Constitution Act

1867. Such an agreement, therefore, is covered by s. 90 of the Indian Act. As

such, the funds deposited in the Band's bank account at Peace Hills were deemed

always to be þagð858] situated on an Indian Reserve and therefore not attacha-

ble. þara. 871

g The Manitoba Court of Appeal, per ScottC.J.M. and Philp J.4., allowed the appeal, finding

that neither s. g9 nor s. 90 of thã Indian Act appliedto the garnished funds: (2005), 192 Man. R.

(2d) 82,2005 MBC A22. On s. 89, the court rej by the

ùand and deposited in the Winnipeg bank were court

held that the motions judge frad êrré¿ in applying o deter-

mine whether the property was on the resèrve, and in his evaluation of the factors that tied the

band's accounts to thË r.r.*". While the provisions of the Act were to be liberally interpreted in

favour of Indians, Union of New Brunswiik Indians v. New Brunswick (Minister of Finance), [1998]

1 S.C.R. 1161 , at paras. ti-tS,made clear that the words "situated on a reserve" in s. 87 should be

given their ordinary and coÍìmon sense meaning and that they do not include "notional situation" on

ã ,.r"*". The only notional situs of personal property for the purposes of ss. 87 and 89 was found

in the statutory deeming provisions of s. 90.

9 After reviewing the case law, the court determined that it would be inappropriate to apply a

highly contextual tesito determine the situs of personal property that may be sudect to seizure' - -

Even if such a test were applied, however, Scott C,J.M. and Philp J.A. found that the location of the

funds in Winnipeg would be determinative:

we conclude, as did côté, J.A., in the Enoch Indian Band decision, that

whether one applies the common law situs principles or the l|tilliqms connecting

factors test, the funds on deposit at Peace Hills were not property situated on a

reserve. The funds were not exempt from garnishment by the plaintiff by virtue

of s. 89 of the Act' þata.9ll
10 The court then turned to s. 90. It held that the governing authority was Mitchel/, which re-

stricted þage859l the scope of s. 90(1)(ó) to personal property that enures to Indians through the

discharge by Her Majesty of her treaty or ancillary obligations. It followed that the motions judge's

broad rãading of "agieement" in s. 90 was untenable. The only question was wfrether the CFA was

ancillary to Treaty No. 5. The court noted that the CFA, for the most part, dealt with areas not cov-

ered byîreaty Nó. 5. There was "no evidence that established an explicit connection between the

band's treaty iigtttr and the CFA" (para. 126), andthe importance of the funds to the band's viability

did not change the agreemenfs nature.

5. Analysis

5.7 Determining Location Under Section 89(1)

11 Section S9(1) of the Indian Act provides that "the real and personal property of an Indian or

a band situated on a reserve is not subject to charge, pledge, mortgage, attachment, levy, seizure,

distress or execution in favour or at the instance of any person other than an Indian or a band". The

question is whether the expression "situated on a reserve" is to be given its plain meaning and sub-
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jected to the common law and statutory siløs rules, or whether it has a more abstract meaning

unique to the Indian Act.

lZ The band relies onWilliams v. Canqda,ll992l I S.C.R. 877.Inthat case, the issue was

whether unemployment insurance benefits received by an Indian were "situated" on the reserve for

the purpos". oi 
"*"*ption 

from taxation under the Indian Act. The Court, per Gonthier J., found

that the situs forthis purpose \ryas on the reserve, having regard to "a number of potentially relevant

connecting factors" tãtutìtrg to the transaction and the parties involved (p. s93). Gonthier J., in

obiter, suggested that the same approach would apply to seizures.

þage860l

13 There is no dispute that under traditional common law approaches and the terms of the Trust

and Loan Companies Àct,thedebt at issue here is located off-reserve at the Winnipeg bank branch'

The question, therefore, is what approach applies to seizures -- the concrete approach of the com-

-on iu*, or the multi-factored notional approach applied to taxation in lVilliams.

1.4 The band argues that the Williams approach better reflects the broader purpose of this pro-

tective provision ofihe Indian Act.Thatpu¡pose, it submits, is to protect assets of Indians qualt
dians where to permit seizure would neglect the realities of the aboriginal community in question or

the options uvailuble to the parties. This is particularly true, the band contends, if a link to

on-reserve activities is established.

15 Despite its evident appeal,this submission does not withstand scrutiny. Principle, policy and

jurisprudence stand against it.

16 First, Williams is distinguishable. It was based on a different section of the Indian Act and

referred to a different kind of property. At issue was s. 87, which accords an exemption from taxa-

tion for "personal property of an Indian or a band situated on a reserve". The exemption was per-

mitted inW'illiams, bécause "the benef,rts, intansible personal property, \ryere effectively on the re-

serve at the time of taxation": (Jnion of New Brunswick Indians, atpara.12 (emphasis added).

l7 As Scott C.J.M. and Philp J.A. note, the Court in l4tilliams used a "connecting factors" ap-

proach to determine the locatiorof "something that is neither tangible personal property nor a chose

in action" (para.59). It makes sense to adopt a highly fact-specific form of analysis with respect to

the location of a transaction, such as the provision of benefits, for taxation purposes. In this case,

however, as Scott C.J.M. and Philp J.A. point out:

þage861l

[W]e are not concerned with where a transaction is located for the purposes of
øxation. We are concerned with the gamishment of the band's funds that are de-

posited in bank accounts atthe V/innipeg branch of Peace Hills. The law is well

settled that abank deposit constitutes a debt owing by the bank to its customer.
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Gonthier, J., reasoned in Williams, it is "not apparent how the place where a debt

may normally be enforced has any relevance to the question whether to tax ...

*o.rt¿ amount to the erosion of the entitlements of an Indian ...". On the other

hand,
zure of a debt. [Emphasis added; para' 60']

1g Adopting the contextual form of analysis developed for cases -- such as one involving atax-

ation transaction -- where the location is objectively difficult to determine does not mean that the

ordinary sense of "location" should be changed where -- as is true of the bank account in the case at

bar -- the location is objectively easy to determine'

ß Second, the cases overwhelmingly support a concrete common law interpretation. In Union.

of New Brunswick Indians,writing for thâ má3õrity of this Court, I confirmed the view of Iacobucci

r. in n. v. Lewis, [1996] 1 s.C.R. g2I,thut "on the reserye" is to be given "its ordinary and colnmon

sense" meaning throughout tlrre Indian Act:

The Court had earlier stated at p. 955 lof Lewislthat the phrase should be given

the same construction wherever it is used throughout the Indian Act.The phrase

situated on a reserve" should be interpreted in the same way. The addition of the

word "situated" does not significantly alter the meaning of the phrase in the cir-

cumstances of this case ... .

The only qualification the case law admits to the rule that s. 87 catches

only property physically located on a reserve is the rule that where property

which was on a reserve moves off the reserve temporarily, the court will ask

whether its "paramount location" is on the reserve. þaras. 13-14]

The Court of Appeal in the case at bar found this statement to have "foreclosed the existence of a

discernible nexus test that would modify the requirement of s. 87 (and of s. 89) that property must

be physically located on a reserve" þara. 34)' I agtee.

þage862l

20 Third, this view is supported by the factrhúwhen Parliament wished to depart from the

uated on a reserve". The existence of a deeming p

addressing location should not be interpreted according to a "notional" test'

Zl I agreewith the Court of Appeal that the funds in the Winnipeg bank account were not "sit-

uated on a reserve". Accordingly, the exemption granted by s. 89 of the Indian Act does not apply.

5.2 The Exemption (Jnder Section 90(1) of the Indian Act
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22 Section 90(l) of the Indian Act rcads as follows:

90. (1) For the purposes of sections 87 and 89, personal property that was

(a) purchased by Her Majesty with Indian moneys or moneys appropriated

by Èartament for the use and benefit of Indians or bands, or

(á) given to Indians or to a band under atteaty of agreement between a

band and Her MajestY,

shall be deemed always to be situated on a reserve'

Is the deposited money at issue in this case covered by this deeming provision, and thus protected

from garnishment, because of its source in an "agreement" with the Crown?

23 The appellant band is a 1909 adherent to Treaty No. 5, concluded at Norway House in 1875.

In exchang" fot ttr" extinguishment of claims, the Crown agreed, inter alia,to protect traditional

activities on the sunendeied land, provide annual grants, and maintain schools' In the case at bar,

the funds in question were provided through a CFA under which funds are to be delivered to the

band's off-reserve bank account on a monthly basis. The þage863] motions judge found that the

band has "almost no independent sources of funding for its financial needs other than those provid-

ed by the federal govemrirent" (para. 5). The parties disagree about both the proper interpretation of
the word "agreement" in s. 90(1) and the proper chatactefization of the CFA'

24 The question is one of statutory interpretation. What is the meaning of "agreement" in s.

90(lXåX Doìs it extend to any agreement between the government and an Indian band? Or is it

confined to particular types of agreements, and if so, what types of agreements?

25 precedent, principle and policy all suggest that Parliament's intent was that the word
,,agreement" in s. 9b(1)(å) shoulà not be accorded a broad meaning, but should instead be confined

to agreements ancillary to treaties.

5.2.1 Precedent

26 This Court has already considered the meaning of "agreement" in s. 90(1)(å) and concluded

that it should be restricted to agreements that flesh out commitments of the Crown to Indians in the

treaty context of the surrenderãf their homelands: Mitchell, at pp. 124,l3l and 134. The band

*ouid have us ovemrle Mitchelt.It is not the practice of this Court to reverse its previous decisions

in the absence of compelling reasons to do so: R. v. Chaulk, Í199013 S'C.R. 1303, at pp. 1352-53;

R. v. B. (K.G.), t1993Í t S.C.n. 740,atpp.777-75; Friedmann Equity Developments Inc' v. Final

Note Ltd., t20001 I S.C.R. 842,2000 SCC 34, atpara.43.Inthis case, as will be discussed more

fully below, no such reasons emerge. On the contrary, Mitchell appears to have been correctly de-

cided.

27 The Court confirmed in Wiltiams that the purpose of the exemptions in ss. 87, 88 and 89 of

the Indian Act ,,wasto preserve the entitlements of Indians to their reserve lands and to ensure that
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the use of their property on their reserve lands was not eroded by the ability of governments to tax,

or creditors to seize" (p. ggÐ. The purpose is to protect what the Indian band was "given" in return

for [pageg64] the s.rnËnder of Indián lands. The exemptions are tied to the reserve lands and the

tndians; abiliiy to preserve their lands against outside intrusion and diminishment. As Gonthier J.

stated in Wiltiams, "th" prr.pose of the sèctions was not to confer a general economic benefit upon

the Indians" (p. 885). fót 
"*u-ple, 

they do not exempt from seizure or taxation contractual ar-

rangements in unt to normal business transactions, but only

"prõperty that and their ancillary agreements"'. Mitchell, atp.

138. Only the

Zg To achieve this purpose, parliament sought to ensure that the entitlements of Indians under

treaties were not defineà in a way that was unduly narow or technical. La Forest J. reasoned that
rms and that suP-

ertaken by the
ensure that

agreements that fulfil treaty obligations are treated as such.

Zg In reaching this conclusion, the Court relied on the principle of associated meaning, dis-

cussed more fully below. Although La Forest J. did not refer to that principle expressly, he used the

vocabulary tradiiionally associatãd with it and determined that "the terms 'rreary'and'agreement' in

s. 90(1)(ó) take colour from one another": Mitchell, atp' 124'

5.2.2 The Principle of Associated Meanine

30 It is a fundamental principle of statutory interpretation that when two or more words linked

by "and" or "or" serve an analogóus grammatical sion' they

should be interpreted with a view to their commo d Driedger on

the Construction of Statutes (4th ed. 2002), atp. principle of

þage365] associaied meaning or noscitur a sociis.It is based o of a

i"ttã ir reïealed by its associãtion with other terms: it is lcrtown Qué-

bec Inc. v. Quebec (Régie des permis d'alcool), [1996] 3 S'C'R n

original). Ñ explained-by Basiarache J. in Marche v. Halifax Insurance Co.,1200511 S.C'R. 47,

ZOõS SCC 6, atþaras. eø-lt,applying the principle enables courts to understand the "immediate

context" of the statutory words whose meaning is in dispute.

3l Applying this principle may result in the scope of the broader term being limited to that of

the narrower term: n.i. coùt¡s ltlst¡, 33 o.R. (2d) 55 (C.4.). The questionin Goulis was whether

a bankrupt who had failed to reveal the existence of certain coÍtmercial property to his trustee in 
_

bankruptcy had "concealed" the property within the meaning of s. 350 of the Criminal Code' R'S'C.

1970, c. C-34, which Provided:

350. EverY one who,

(a) with intent to defraud his creditors,
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(i) makes or causes to be made a gift, conveyance, assignment, sale,

transfer or delivery of his property, or
(iÐ removes, conceals or disposes of any of his property

is guilty of an indictable offence ... .

32 Although the term "conceals" in subpara. (ii) could be understood broadly to include afail-

ure to disclose, Martin J.A. relied on the associated word principle to justify his adoption of a nar-

rower meaning:

In this case, the words which lend colour to the word "conceals" are, first, the

\ryord "removes", which clearly refers to a physical removal of property, and se-

cond, the words "disposes of', which, standing in contrast to the kind of disposi-

tion which is expresJly dealt with in subpara. (i) of the same para. (ø), namely,

one which is þágeS66] made by "gift, conveyance, assignment, sale, transfer or

delivery", strongiy suggests the kind of disposition which results from a positive

act taken by a pér.on iõ physically part with his property. In my view the associ-

ation of "còncãals" with the words "removes" or "disposes of in s. 350(ø)(ii)

shows that the word "conceals" is there used by Parliament in a sense which

contemplates a positive act of concealment' [p' 61]

Having identified the shared feature of the three linked words as a physical act of some sort' Martin

J.A. then used this feature to narrow the range of 1 ossible meanings of "conceal"'

33 This Court applied the principle of associated meaning to similar effect in Ontario v' Cana-

dian pacific Ltd., tf 
-qÞSl 

2 S.C.R. 1031, It had been alleged that s. 13(1)(ø) of ontario's Environ-

mental protection Act,whichtargeted a contaminant that "causes or is likely to cause impairment of

the quality of the natural environment for any use that can be made of it", was unconstitutionally

vug,t". The majority of the Court, per Gonlhier J., stated:

[A]s I observed in Nova Scotia Pharmaceutical Society... legislative provisions

must not be considered in a vacuum. The content of a provision "is enriched by

the rest of the section in which it is found ...". Thus, it is significant that the ex-

#ili:î:i3l':ü'1i*3T"îìffiîåJäïï;äü"11,",îiliÍil'íì;f ;r,'*ï
these other enumerated impacts that the release of a contaminant which poses

only a trivial or minimal threat to the environment is not prohibited by s' 13(1).

Insiead, the potential impact of a contaminant must have some significance in

iîil,i'ä,ì;ì3t2n:;:î:î',H$T::iffi iHfå1iå:i:lil¿';öli',ï"*
harm oi material discomfort (s. 13(1Xc)), adversely affict health (s. 13(1)(d)),

impair safety (s. 13(lXe)), render property or plant or animal life unfit þr use by

man (s. l3(l)Ø), cause /oss of enjoyment of normal use of property (s. 13(1)(g)),

or interfere with the normal conduct of business (s. 13(1)(fr)). The choice of
terms in s. 13(1) leads me to conclude that polluting conduct is only prohibited if
it has the potential to impair a use of the natural environment in a manner which
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is more than trivial. Therefore , a citizenmay not be convicted under s. 13(1)(a)

EpA for releasing a contaminant which could have only alpageSíl minimal_

impact on a "useñ of the natural environment. [Emphasis in original;para.64']

Thus,theCourtreliedonasharedfeatureoftheparagraphsofs. l3(1)oftheActtonarrowthe
broad ambit of s. 13(1)(ø).

34 The principle of associated meaning must be considered in the context of all relevant

sources of legislative meaning: see Sullivan, aIp. !75, citing R. v. McCraw,llggll3 S'C'R' 72' As

with all rules of interpretatioñ, the principle funitions as an aid to ascertaining the intention of the

legislature. Where thå legislature links toio 
"otr""pts, 

ambiguity in one of them may be resolved by

ha:ving regard to the othe-r. As a result, a broad provision may be read more narrowly. This "imme-

diate context" of the disputed words is important, but is just one factor among many that should be

considered in examining ttt. different contexts of a disputed provision: Marche, atpata,66; Sulli-

van, atpp.260-62.

35 In Mitche¡, this Court applied the principle of associated meaning to clarify the meaning of
,,agreement,, in s. 90(1Xá) of the^Indian Ait. La Forest J. echoed the language of Martin J.A. inthe

earlier case of Goutii,'ìtp.6t,stating that "the terms'treaty' and'agreement' '... take colour from

one anothef, (çt. 124). ttt ttry view, the court did not eIr in applying this principle.

s.2.3 The Presumption Aeainst Tautology

36 It is presumed that the legislature avoids superfluous or meaningless words, that it does not

pointlessly repeat itself or speakìn vain: Sullivan, atp. 158. Thus, "[e]very word in a statute is pre-

sumed to make sense and tó have a specific role to play in advancing the legislative purpose" þ.
l5g). This principle is often invoked by courts to resolve ambiguity or to determine the scope of

general words.

37 If "agreement" is interpreted broadly to cover all types of agreements between Indians and

the þageg6g] government, thê word "treaty" has no role to play. Treaties are special arrd particular-

ty sotemn agieéments, but they are agreements nonetheless. This supports the view taken in Mitch-

,tt tt ut"agrãement" in s. 90(1)(b) should be read more naffowly as supplementing "treaty".

The Strict Construction of Exceptions and the Protection of Rights5.2.4

3g The provincial credit regimes shape an important part of economic life in Canada. They are

designed, almost by necessity, to apply universally. The provisions at issue in the case at bar serve

to interfere with that scope. itr"y u"t to carve o . certain forms of Indian property from under the

applicable credit regime, but leave others in. In short, they establish specific exceptions to the gen-

"iát 
rut" that the provincial credit regime will apply to Indian property'

39 The wording of the provisions makes clear that Parliament did not seek to exempt Indian

property in a broad-sense. Instead, specific criteria were set out to describe the features of property

fhatparliament wanted to exclude frìm the credit regimes established by the provinces. Given the
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importance of access to the credit economy, and given Parliament's choice to create only limited

exðeptions to its application, it is not for the courts to adopt a reading of the statute that distorts that

choiôe. Courts should be hesitant to find exceptions where they are not explicit, particularly when

their effect is to materially affect the rights of citizens under statute or common law. The exception-

al effect of the provisions at issue here is limited by the precise wording Parliament used and the

underlying purpose that the provision seryes. It should not be read more broadly than necessaty to

give meaning to the words and to give effect to Parliament's purpose.

40 The fact that the effect of the provisions is to suspend the rights of both creditors and debt-

ors provides further support for a narrow interpretation of the exceptions. Provincial credit regimes

"r.át" 
important and eniorceable rights for the debtors þage869] and creditors who are governed by

them. Thèy enable debtors to leverage assets and creditors to take measured risks. They are the

modern incamation of the panoply of rules of credit developed at common law. It is against this

backdrop that the exceptions created by the Indian Act provisions must be understood.

4l In the absence of express language, it is not the place of courts to read lhe Indian Act excep-

tions in such a way that would transform them into signihcant forms of interference with the appli-

cable provincial régime and rights thereunder. Subject to the constraints established by the Consti-

tution, it is for Parliament to make policy choices of that nature. Particularly in the case of a credit

regime, courts have a responsibility to ensure a degree of certainty and predictability in the law and

to approach the task of statutory interpretation with restraint'

5.2.5 Limitine Access to Credit

42 A further reason that the word "agreement" in s. 90(1)(ó) should be read narrowly is that the

section limits the ability of aboriginal peoples to access credit. This conclusion was reached by the

Royal Commission on Aboriginal Peoples ("RCAP"). In its report, RCAP noted the diffrculties that

aboriginal peoples have in gaining access to capital, and listed a number of barriers that contribute

to this problem: see Report of the Royal Commission on Aboriginal Peoples (1996), voI'2, Re-

structiring the Relationship, at pp. 906-31. Among the barriers listed, the Jìrst barrier identified was

the restrictions imposed by the Indiøn,,4cf. RCAP described these barriers as follows af pp' 906-7:

"The Indian Act contains certain provisions that make it very difficult for lenders to secure loans

using land and other assets located on-reserve as collateral. These provisions serye as a significant

deterrent to financing business activity on-reserve." RCAP considered a number of ways to over-

come these barriers, including abolishing the restrictions in the Indian Act. Although this Court

clearly cannot abolish the Indian Act rcstictions, the concern about limited access to credit resulting

from these restrictions is yet another reason that the word "agreement" in s. 90(1)(ó) should be read

narrowly.

þage870l
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5.2.6 Sections 90(2) and 90(3)

43 Further support for the view that s. 90(1)(b) should be interpreted narrowly comes from ss.

g0(2) and 90(3) of the Indian Act' The subsections read:

(2) Every transaction purporting to pass title to any property that is by this

section deemed to be situated on a reserve, oI any interest in such property, is

void unless the transaction is entered into with the consent of the Minister or is

entered into between members of a band or between the band and a member

thereof.

(3) Every person who enters into any transaction that is void by virtue of
subsection (2) isguiþ of an offence, and every person who, without the written

consent of the Minister, destroys personal property that is by this section deemed

to be situated on a reserve is guiþ ofan offence.

44 These subsections are diffrcult to reconcile with an expansive reading of "treaty or agree-

ment". If ministerial consent is required for every transactionthat deals with property deemed to be

situated on reserve by subs. (1), a broad interpretation of "treaty or agreement" could result in sig-

nificant delays in the delivery of needed programs and services to band members.

45 My colleague, Binnie J., disagrees. He suggests that, in cases involving a CFA, the agree-

ment itself will constitute ministerial consent for the transaction þara. 141). If the agreement directs

funds to be used for a particular purpose, and those funds are indeed used for that purpose,I agtee

that the agreement itself may constitute ministerial consent for "the transaction". If, however, an

ugr""-".rt does not speciff how funds are to be spent, or it does so, but the funds are not put to the

piop"t use, I do not agree that the agreement itself would constitute ministerial consent for "the

iransaction". If this Court were to adopt a broad interpretation of "treaty or agreement", the result

would be litigation about whether the agreement itself constitutes ministerial consent, followed by

delays in the-delivery of needed programs and services in those cases where the agreement did not

.on.tit rt. ministerial þage871] consent. This is yet another reason that this Court should be cau-

tious about adopting a broad interpretation of "agreement" in s. 90(1Xå).

5.2.7 The History of Section 90(1Xó)

46 It is often helpful to consider the history of a provision in assigning meaning to a disputed

term. The events *d d.butes surrounding the adoption of the provision may provide insight into

Parliament's purpose.

47 The Indian Act seizsre exemptions have a long history. The current provision, adopted in

1951 as s. 89 of the Indian Act,replaced s. 108 of the Indian,4cr, R.S.C.1927, c. 98, which in tum

was preceded by similar provisions in the 1906, 1886 and 1880 Acts. Section 108 and its predeces-

sors made no reference to property given under a "treaty" or "agreement". Instead they protected

from seizure "presents givèn to Indians or non-treaty Indians", "annuities or interest on funds" and



Page 19

"moneys appropriated by Parliament, held for any band of Indians", as well as related property pur-

chasedwitir-thóse funds. The 1850 Actfor the protection of the Indians in Upper Canadafrom im-

position, and the property occupied or enjoyed by them from trespass and iniury also protected
-"annuities 

and prés"nts" ãnd associated property (S. Prov. C. 1850, 13 &, 14 Vict., c.74, s' VID'

48 The scope of these protections was broad. Basically, any monies or gifts from the govern-

ment to Indians appear to hãve been covered. By contrast, the words adopted in 1951 and retained

to the present *" -or" circumscribed; what is protected is a particular type of money or gifts --

personal property which was purchased by the government and personal property "given to Indians

or to a band under atreaty or agreement between a band and His Majesty". The change in the lan-

guage used by Parliament is striking.

49 Why did Parliament in 1951 abandon the former approach of exempting certain kinds of

property, þage1T2lin favour of an approach that based the exemption on whether the property was

gi"ã" 
""¿o 

ãtreaty or agreement? The record reveals no definitive answer. What it does reveal'

however, is a change in philosophy after 1951.

50 The 19th century exemption provisions were born of a fear that Indians and their lands and

property were subject to exploitationby others. The aim was thus to provide broad protection for

ih"it prop"rty. The Preamble of the 1850 legislation is revealing:

ö#il:ffi:,"'i,i#ffi"Ï:#:'."iÏff;råîiitrå;#;T,î$ff '#.u.f"Iî.u

to be imposed upon by the designing and unprincipled, as well as to provide

more sutnmary and effectual means for the protection of such Indians in the un-

i:3;::åïssession 
and enjoyment of the lands and other propertv in their use or

This concern with the protection of Indians from those who might take advantage of them and di-

vert funding provided 
-by 

the Crown is consistent with broad protection against seizure. The section

of the 1g50 Act setting out the exemption notes that the provision of support was directed at "the

coÍrmon use and benefit" of Indians and "the encouragement of agriculture and other civilízing

pursuits among them" (s. VIII).

Sl The paternalism of the 19th century continued to animate many Indian policies and social

and politicaf afiitudes well into the 20th century. By the 1930s and 1940s, however, other values

had hso become important. Increasingly, there was a realizationthat the paternalistic model that

had been in place *ãr ro longer entirely appropriate. Self-determination and self-government had

emerged as ân aspiration, if nãt arcality, and bands were beginning to embark on projects to im-

prove their economic situation'

SZ The role of the federal government in supporting different forms of development was also

changing. In 193g, s. 948 of the 1927 Indian Act, which enabled the federal government to intro-

A"ce-¡page S73l a "revolving loan fund" for aboriginal communities, was enacted (S'C. 193 8, c. 3 1,

s. z¡. lfrã *o.d, of the Minister of Mines and Resources in Parliament reflect some change in old

attitudes:

The second point involved is really a new departure in Indian administra-

tion. It is the creation of what is popularly called a revolving fund... . As it stands
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at present the Indians are, aîd of course will remain even under this legislation,

the wards of the government. At present parliament appropriates certain moneys

yearby year for Indian welfare work. But these votes of money are expended the

same as any other vote, and consequently are looked upon more in the way of
One of the things that has impressed itself on my mind in thegrants or gifts ...
had IS

desirable end. [EmPhasis added.]

(House of Commons Debates,vol. III, 3rd Sess., 18th Parl., May 30, 1938, at pp.

3349-s0)

53 These changing attitudes were reflected in the work of the Special Joint Committee on the

Indian Act, struck l" té+A in response to an increasing sense of a need to modemize Indian policy'

The particþation of Indians in the Second world for human rights fol-

lowing thaf conflict had drawn the attention of th the conditions faced

by Ind'ians: see R. G. Moore, The Historical Devel nd ed' 1978), atp'

132. The Committee's unprecedented consultative reach in the Indian community revealed the de-

gree to which the needs oilndiunr varied from region to region and according to socio-economic

õonditions which were often unique to particular communities. The final report in 1948 made a se-

ries of recommendations "designèd to make possible the gradual transition of Indians from ward-

ship to citizenship and to help ihem to advance fpage874]themselves": Special Joint Committee of

the Senate and the House of Òommons on the Indian Act, Minutes of Proceedings and Evidence,

Issue No. 5, atp.l87, Fourth Report, June22,1948. The recommendations addressed electoral

rights, in"réu."à funding to communities and the end of Indian-specific alcohol regulation, and re-

vealed a new focus on Jccession to full citizenship and some form of greater self-government at the

band level.

54 yet tension between the old ways and the new remained. Two òf the final report's recom-

mendations capture this tension. On the one hand, the Committee asked that "hnancial assistance be

granted to Bani Councils to enable them to undertake, under proper supervision, projects for the

fhysical and economic betterment of the Band members" (p. 1S7). On the other hand, the Commit-

i"" ,rtg"d that the new Act include "provisions to protect from injustice and exploitation such Indi-

*t ut *. not sufficiently advanced to manage their own affairs" (p. 187).

55 The adoption of the revised Indian Act in 1951, and of the present s. 90(1)(ó), was bom of
this tension. Indians were to be encouraged to manage their own affairs and enter into commercial

affangements for their own betterment and economic advantage. This was incompatible with ex-

emptún from seizure of virtually all property that could be traced to government gifts and funds. At

the same time, it was felt that basic piotection from exploitation by others in society was still re-

quired. This was consistent with ma-intaining protection for funds flowing from treaty obligations,

as well as for property situated on reserves. Minister Walter Edward Harris recognized the tension

in Indian policy more generallY:
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The problem is to maintain the balance of administration of the Indian Act in

,,r.h u way as to give self-determination and self-government as the circum-

stances þâgeS75i may warrant to all Indians in Canada, but that in the meantime

we shou]ld ñave the legislative authority to afford any necessary protection and

assistance.

(House of Commons Debates, vol. II, 4th Sess., 21st Parl., March 16, 1951, at p'

13s2)

56 The record does not reveal precisely why Parliament chose to define the exemption from

seizure in what is now s. 90(lXb) in terms of funds given under a "treaty" or "agreement". It is

th provision dictates a particular approach. Howev-

er s consistent with the recognition in 1951 that In-

di reater self-governance and participation in eco-

nomic enterprise,

57 Against this background, why did Parliament not content itself with personal property given

under a"úealy"? Why did it add the word "agreement"?

5g As already discussed, La Forest J. in Mitchell identífied an important reason: "It must be

remembered that treaty promises are often couched in very general terms and that supplementary

agreements are needed to flesh out the

124). Thus, "agreement" includes supp

obligations in greater detail' These are

morã precise tñe obligations imposed by the tre d

to ensure that personil property given pursuant to a treaty would be protected. creditors would not

be able to argue that pråpe'rty óoãr"rt"ã in fulfillment of the treaty was not protected because the

obligation wãs not expressly spelled out in the original treaty.

59 An alternative explanation is that "agreement" was added to cover those agreements be-

tween the federal government and treaty and non-treaty Indians providing funds for "basic" or "es-

sential,, public ,"*i""r. My colleagrr", 
-Binoi" 

J., prefers a variant of this alternative explanation,

which he calls the "public sector ,.-*i"", approa h". Uttd"t þage876] this approach, s. 90(1)(ó) is

construed to protecimonies provided by the federal government to Indian bands for education,

housing, trealìh and welfare and other s-imilar govemment-type essential services on reserve (para.

129). Funding provided under cFAs would be wholly protected (pata.146).

60 Binnie J. suggests that this broader interpretation of "treaty or agreement" is justified for

several reasons. Fiö it is justihed, he suggests, because it avoids the differential treatment of treaty

and non-treaty Indians, byþrotecting all '¡r'tuti" sector seryices" funding, regardless of whether it is

ancillary to afteaty. Given that non-treatylndians had property protection_s under the older and

much broader seizure provisions, this jusiification for a broader reading of "treaty or agreement"

seems appealing at first blush. However, on further reflection, it seems much more likely that Par-

liamentàctually intended to single out property related to treaty entitlements for special treatment

under s. 90(1)(b). Why? It seems to me that the answer may lie, at least in part, in the frnality of the

treaty-making process. Parliament may have intended to give sp

under atreaty,because this property was considered to be uniqu

ties, it represented the complete package of property that would
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the surrender of Indian lands, and the extinguishment of possible claims. (This is not to say, that the

fu"kug. given to a band in exchange for the surrender of lands was fair or just.) As La Forest J.

notedln 
-M¡trhrtt, atp.l24,the woid "given" in s. 90(1)(b) "canbe taken as a distinct and pointed

reference to the process ofcession ofIndian lands"'

6l Although this was perhaps not in the contemplation of Parliament in 1951, in retrospect,

there seems to be a good råurorr^fot the differential treatment of treaty Indians and non-treaty Indi-

ans. It is open to the-Crown to include provisions intended to protect the particular band in any

funding agreements that it makes with the band. As was put to us in argument, the CFAs themselves

often hãvã þageg77] numerous provisions to ensure that the monies are used to provide the benefits

and the services that they are intènded to cover. If the band is not using the money in that way, there

is often a provision for a third-party manager to step in to remedy the problem. Different bands have

different needs and desires. It may be bestlo let the federal government and the particular band de-

termine what protective provisions will govern the funds in question, rather than imposing a "one

size fits all" solution to protection from garnishment that may not suit the needs and desires of the

band in question.

62 Second, Binnie J. suggests that his broader reading of "treaty or agreement" is justified be-

cause, unlike the Mitchett iiterpretation of "treaty or agreement", it would not adversely affect

bands, like the God's Lake Band, that do not have on-reserve banking facilities. There are two

probléms with this justification. The first problem is that it fails to consider that, even if there is no

àeposit-taking hnancial institution on the God's Lake Reserve, it was open to the God's Lake Band

toàeposit its-funding in financial institutions on other reseryes. The funds would then have been

prote^cted, by virtueãf r. gq of the IndianAct. As Gonthier J. noted inWilliams,atp.887, "under

ih" Indion Àct, anlndian has a choice with regard to his personal property.., . Whether the Indian

wishes to remain within the protected reserve system or integrate more fully into the larger com-

mercial world is a choice left to the Indian." The second problem is that this justification runs coun-

ter to the reasoning of this Court in (Jnion of New Brunswick Indians, at paras. 37-42, in which,

writing for the mafority, I rejected the argument that the tax exemption in s. 87 of the Indian Act

should='be given an exiansiroi ,"op", so as to protect property that Indians are obliged to purchase

off the reserve for their needs on the reserye.

63 Third, Binnie J. suggests that his broader reading of "treaty or agreement" is justified be-

cause, unlike the Mitchett iñterpretation of "treaty or agreement", it would not result in the differen-

tial treatment of treaty Indians, ln ter se,resulting from [page878] the "vagaries of the treaty-making

process" (para. 124) and"serendipitous d I

conclude, it seems likely that Parliament
reasonable to assume that Parliament contemplat y

Indians, as it would logically flow that treaty Indians would receive different levels of protection,

depending on the ptopãtty 'þiven" under the particular treaty.If Parliament now feels that treary

tnåians qo-r, for thãt matér,úeaiy Indians and non-treaty Indians) should be treated equally under s.

90(1Xb), it is open to it to amend the Indian Act to so provide'

64 In my view, the key difficulty with the approach advocated by Binnie J. is that it would re-

quire the courts to engage in political decision-making. Absent statutory language or relevant c-on-

siitutional imperativei, i-t ir trãt the place of the judicial system to determine which elements of pub-

lic spending relate to "essential services" and which do not. The purpose of the exemption provi-
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sions is neither to confer a "general economic benefit" on aboriginal communities or to nurture a

particular model of public expenditure.

65 In addition, my colleague's approach would require courts to draw a line between "public

sector services" agreements 1*ni"n arã included under s. 90) and those with 
I'a 

more coÍlmercial

orientation" (which are not included under s. 90) (paras. 129-30). This would involve difficult is-

sues of interpretation, and is tikely to lead to expensive and time-consuming litigation. Binnie J. at-

tempts to circumvent this problem, by frnding that all funds provided under a CFA are protected

undèr s. 90(lXó). The diffrculty with,this solution is that it would result in a sweeping extension of

the protectiàás ttrat have up to now been conferred on the property of Indians. In a constitutional

democracy, the task of extènding the law in this manner falls properly to the legislature, as the

elected branch of govemment, not the courts.

[page879]

6G To sum up, the record does not disclose precisely why Parliament chose to replace the

pre-l951 categories of protected property with protection based on whether the property had been

giu.r, pursuant to a "treãty" or "agreãment" with the Crown. Nor does it disclose precisely why the

lord ;treaty" was supplemented with "agreement". However, Parliament's documented desire to

move awayfrom a purely paternalistic approach and encourage Indian entrepreneurship and

self-govemment is consistènt with an intention to confine protection from seizure to benefits flow-

ing ñom treaties. Exempting property broadly would be inconsistent with selÊsufficiency because it

wãuld deprive Indian "ô--n"itl"s 
of a cornerstone of economic development: credit. Eliminating

all protection would neglect the persistent concerns about exploitation. These documented and po-

teniially conflicting policy considerations suggest that Parliament wanted to provide limited protec-

tion foi teaty entitlernents while not interfering with the ability of Indians to achieve great eco-

nomic indepãndence. This supports the restricted meaning of "agreement" in s. 90(1)(b) adopted by

this Court in Mitchell.

67 Indian bands may be the recipients of property under treaty obligations. They may also re-

ceive property in their cápacity as partners in policy implementation, as representatives of local in-

terests, oi ur ád-inistratoìs of pubiic spending destined to improve conditions in Indian communi-

ties. All of this funding may be important, but the Indian.4cf singles out treaty funding as repre-

senting a different kiná of property that benefits from special protections. The legislative protection

acts tJpreserve the basic tieaty patrimony of the band for present and future generations. Given that

our Constitution also grants a spicial place to treaty obligations, Parliament's decision to distinguish

between teaty and non-treaty property in the statutory scheme is not one that the Court can or

should disturb.

þage880l

68 The position of Indians in Canada has greatly changed. Many bands have achieved a sub-

stantial degree of economic independence. Aboriginal owned and operated commercial enterprises
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are common across the country. Other bands, however, remain substantially dependent on federal

revenues. often, bands rely on a mix of government and self-generated revenues. Some of the gov-

ernment revenues provideá to aboriginaipeoples represent basic treaty entitlements and their mod-

ern counterparts or equivalents. Despite this different environment, Parliament has chosen not to

repeal or r.for- the indian Act provisions at issue, and so the cas that we give

thä* -"uring 55 years after their introduction. By not reforming ite these new

funding arrangements and evolving socio-economic and political ent has sig-

nalled its intent to maintain the distinction between those funds that give effect to treaty obligations

and those that serve other ends. The task of the courts is to give effect to that intention.

Conclusion on the Meaning of "Agreement"5.2.8

69 Textual, historical and policy considerations all support the conclusion of this Court in

Mitche¡that the word "agreenient" in s. 90(1)(ó) of the Indian,4cf should not be construed broadly

as extending to any agreernent between the government and Indians that confers benefits, or any

agreement between tñ" gou"-rttent and Indians that confers "public sector services" benefits. Ra-

tñer, it should be undersiood in the sense of an ¿uïangement that fleshes out treaty obligations of the

Crown.

70 I note, for the sake of clarity, that modern land claims agreements (e'g., lhe Nisga'a Final

Agreement (1,gg9)) are protected under rhe Mitchell interpretation of "treaty or agreement". This

conclusion flows logicaily from s. 35(3) of the Constitution Act, 1982, which provides that "'treaty

rights' includes righls thai now exist by way of þage881l ac-

qJired". This servis to mitigate, in some small Indians from s'

90 protection. Non-treaty Iñdians that are not c quire protection

in tire future, if their band negotiates a land claims agreement with the federal government.

5.3 Is the CFA at Issue Protected by Section 90(I)(b) of the Indian Act?

7l Is the CFA at issue here an "agreement" that expressly, or by necessary implication, gives

effect to the Crown's treaty obligations? This question is complicated for two reasons.

72 First, the fund created by the CFA is blended and is thus difficult to characteize for the

pu{poses ofapplying s. 90(1)(å). It is a pool o al different pu{poses, re-

it4ting the reaìú of th" modern welfare state. by the federal govemment

in order to enhance the self-sufficiency and livin n a wide fange of areas' If
parts of the fund relate to treaty obligations, these have not been segregated by either the Crown or

the band.

73 The solution of the law where blended funds are concerned is usually to require the party

claiming protection to segregate or trace the protected portion of the fund from unprotected por-

tions. The same rationale-applies to parties claiming protection under the Indian Act,butthis brings

us to the second complicati,on in this case. The record in the case at bar does not permit us to delin-

eate the extent of the^Crown's treaty obligations to determine whether, and to what extent, some of
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the funds may flow directly from those obligations. At the Court of Queen's Bench, Sinclair J. made

reference to the Crown's tíeaty obligation in respect of education, but he failed to engage in an

analysis of the relationship, if any, úetween the treaty obligation and the pool of funds in question'

Givén his reasoning that r. qO(tX¿) provided broad protection, this determination was unnecessary'

Under the proper iñterpretatio;;ith" provision set óut þage882l above, however, it would be de-

terminative of the issues before us.

74 It is clear that any portion of the CFA funds that flows directly from treaty obligations is en-

titled to protection under r. eOqf ¡14¡. The manner in which the Crown has decided to discharge its

obligatións under treaties does'not alter the degree to which Parliament has decided to protect funds

is no magic in the label CFA. The Indian Act
obligations, and the onus is on the party claiming

s to be protected falls within that category' On

the findings of the courts below, that burden was not discharged.

75 Funds given pursuant to treaty obligations
and extent of those obligations should be determi

this Court has set out in the past, and with due re

tionship between the Crown and the band in each

g"n.rui public services, however, does not onship that is the focus

õf th.r" provisions. The underlying purpos oted by La Forest J' in

Mitchelt,is not to improve socio-eóónomic cond the treaty property of

Indians qualndians. 
'In 

all cases, the burden will be on the band to demonstrate that disputed fund-

ing is protected by virtue of its relationship to treaty obligations.

6. Conclusion

76 The record before us does not permit us to make a determination about the precise relation-

ship between the funds in question u.rå th" treaty obligations of the Crown. As it is the burden of the

band to demonstrate this cónnection, we cannot find that s. 90(1Xó) operates in this case to protect

the funds. Accordingly, the appeal is dismissed with costs'

þage883l

The reasons of Binnie, Fish and Abella JJ. were delivered

by

77 BINNIE J. (dissenting):-- I have read the reasons of the Chief Justice and I agree with much

of her analysis. I disagree, hofuever, with the narrowness of her interpretation of the words "treaty

or agreement between a band and Her Majesty" in s. 90(1Xá) of the Indian Act,R.S.C. 1985, c' I-5'

In my view, the Comprehensive Funding Anángement ("CFA") between the God's Lake Band and

Her Majesty is such uì "ug.."-ent", anã it follows that funds flowing to the band from Her Majesty

under the CFA should be exempt from garnishment.

78 The Indian Act is a law of general application to Indians and lands reserved for Indians

across Canada.I believe parliarnent intendJ s. 90(1)(å) to operate equitably to all Indian bands,
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and should not be given an interpretation that favours treaty bands over non-treaty bands, and those

with certain types óf provision in their treaties over others . The Indian Act should be taken to reflect

rational public policy, equitably administered, rather than a vehicle to perpetuate the anomalies of

u' on-uguin offlaguitr treaty making process with a dodgy record that stretches back more than 250

years. If parliament had iniended such an inequitable result it could have said so in clear language.

it ¿i¿ not do so, and I do not believe the Court should impose such a discriminatory result by a pro-

cess of restrictive interpretation.

79 There is another important purpose served by s. 90(1)(ó). It protects the interest of taxpayers

in ensuring that funds apprôpriated byf*liut tent and transferred under an agreement with an Indi-

an band are used for the ãesignated pu{poses, and not, as here, diverted to other pulposes chosen by

the band council.

80 Having regard to both aspects, I would allow the appeal.

þage884l

L Overview

81 I agree with the Chief Justice that the word "agteement" in s. 90(lXó) draws its meaning

from context, but its proper context is broader than its juxtaposition (disjunctively) with the word

"treaty", although that juxtaposition itself suggests "agreement" means something dffirent from a

tteaty, and thus favours a broader not a more restrictive meaning of "agreement".

82 My colleague's argument that native reserves would benefit by greater access to credit in the

market 
""ôrronty 

is an a1ractive concept for those bands in a position to take advantage of it, but
parliament must be taken to be aware of the realities of life on most reserves. There is the attractive

concept, but then there is the reality. The God's Lake Reserve lies 1,037 kilometers northeast of
Winnipeg. No conventional roads or railways link God's Lake to the rest of the province. The re-

serve iì accessible only by air or by winter ice road after freeze-up. Sinclair J, found that local em-

ployment is limited to band government or its subsidiaries and small entrepreneurS, e'9., grocery

rtoi.r ((2004),186 Man. R. (2d) 31,2004 MBQB 156, atpara.79). The band is entirely tunded by

the fedeial government through the annual CFA (para. 5). For the appellant, the prospect of signifi-

cant participation in the off-reserve economy is likety as remote as their geographic location.

83 Of much greater immediacy is the need to protect the integrity of funds appropriated by Par-

liament for CFA disbursement. Parliament should be taken to intend to avoid making Canadian

taxpayers pay twice over for delivery of the CFA services. The Attomey General of Canada

acknowledges in his factum "the valid concern that garnishment of the funds in [the band's] ac-

counts conld lead to hardship or a loss of its capacity to deliver essential services". The small com-

munity of God's Lake, consiiting of fewer than 1,300 people, accounts for 10 percent of all tuber-

culosis cases in Manitoba (House of Commons Debates, vol. 135, No. 176, [page885] lst Sess.,

36th Par|., February 8, I99t9, at p. 11602). Only about 10 percent of the homes on the reserve have

basic sewer systems. I agree with the Attorney General of Canada that CFA services are essential.

Being essential, Parliament can be taken to be aware |hat, if garnishment of CFA funds is to be
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permitted, at some point the government will feel obliged to step in with more funds to ensure their

continuance even if it means paying twice.

84 Quite apart from, and in addition to, the respondent's claim, the appellant's banker, Peace

Hills Trust, asserts priority for $ 1,668, 872 inresp :ct of various lines of credit obtained by the band

council outside the'CfA framework. The record discloses that the total non-CFA debt run up by this

band council is about $3 million. When this is compared with total annual CFA funding at the rele-

vant time of 57,354,404, it demonstrates the scale of the public policy dilemma'

85 In making these observations, I do not suggest the band council's priorities were bad or

wasteful. The details of those expenditures are not before us. My point is simply that the band

council priorities seem to be diffãrent from the CFA priorities, and by permitting garnishment of

CFA funds, the Court enables the band council to substitute its spending priorities for those of the

CFA. public funds set aside for CFA priorities will now be diverted to payment of debts run up by

the band council outside the CFA framework. I appreciate the fact that if the band succeeds here it
will on this occasion both have its cake and eat it too, but at least potential creditors of the appellant

and other bands would be put on notice that CFA funds are not now or in future to be available for

garnishment or execution.

86 My colleague points out, correctly, that the Crown can endeavour to protect CFA funds from

diversion by contractual means. The Chief Justice writes:

þage886l

It is open to the Crown to include provisions intended to protect the particular

band in any funding agreements that it makes with the band. As was put to us in
argument, the CFAs themselves often have numerous provisions to ensure that

thé monies are used to provide the benefits and the services that they are intended

to cover. If the band is not using the money in that way, there is often a provision

for a third-party manager to step in to remedy the problem. þara. 61]

The problem, as will be discussed, is that such "protections" were includedinthis band's CFA and a

"thirã-party manager" was putin place "to remedy the problem" but all of these contractual protec-

tions were circurnvented by the band council. It incurred non-CFA debts it had no money to pay for,

then consented to judgment in favour of the respondent which led to the seizure of the CFA funds.

The result of the Court's decision today is that the band council was able simply to walk around the

cFA contractual provisions designed to prevent this from happening.

87 Placing s. 90(1)(ó) in the broader context of the Indian Act as a whole, and Parliament's leg-

islative assumption of responsibilities for Indian bands under s.9l(24) of the Constitution Act,

1867,I concluàe for the rèuro.rr that follow that s. 90(lXó) places under ss. 87 and 89 protection

monies given by the federal Crown to Indians or a band, whether or not under teaty, pursuant to an

agt""-*t to provide on-reserve essential public services including housing, education, infrastruc-

ture, health and welfare. The CFA is such an agreement.

II. The A of On-Site Bankins
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gg Opinions may differ, of course, as to whether exemption from execution and garnishment is

ultimately to the uenefit of Indian bands, who thereby may have difficulty in providing security and

establishing credit worthiness in a market economy. (There is no doubt that exemptionfrom tqxa-

tion \sa be-nefrt.) These exemptions have been a feature of successive Indian Acts since before

Confederation, as my colleague describes in some detail. The [page887] question before us is not

the wisdom of the exemptions in ss. 87-90 but the scope of their intended application'

g9 Section 90 "deems" certain personal property of Indians (including bank accounts) to be 1o-

cated on a reserye despite the fact that accorãing to ordinary legal rules governing situs they are 1o-

cated elsewhere.

90 The God's Lake Band is too poor and its reserve too remote to atl'xact a branch of a depos-

it-taking financial institution. If it wère rich enough to have an on-site branch, the CFA deposit

would constitute a debt located on the reserve and thus a form of personal property exempt from

seizure or execution under s. 89 of the Indian Act. One of the recoÍrmendations of the Royal Com-

mission on Aboriginal peoples ("RCAP") was to improve the access of bands to on-reserve banking

facilities: see Report of the- Royal Commission on Aboriginøl Peoples (1996) (' RCAP Report"), vol'

2, Restructurinf the ielationihip, at p.9 1 1 . Although the Chief Justice suggests that her conclusion

will empow"t Ittdiutt bands to pursue the reality is that a

decision only the more fortuna-te and bands, the handful

site by a deposit-taking financial institution, will CFA funds free of

"not subjeci to charge, pledge, mortgage, attachment, levy, seizure, distress or execution in favour

or at the instance oi*i p"Ãon othei than an India or a band" G. s9(1)). The less advantaged

bands will have their oif-reserve funds subject to taxation and seizure. My colleague suggests (at

para. 62) that aband council could avoid the impact of the 90(1Xó) bV

making use of the handful of on-reserve banking branches It is possible,

of couise, that some of the over 50 bands in Manitoba will three or so re-

serves which do have on-site banking, thereby circumventing the "access to capital" rationale fa-

voured by the Chief Justice, but this þroposal doesn't address the fundamental problem in this case.

Band councils which (as here) want to uìe the CFA income stream as collateral for þage888] other

loans and priorities will now have little incentive to make on-reserve banking arrangements that if
made would frustrate achievement of their non-CFA objectives.

il. Unnecessary Entrenchment of Anomalies

gl If, as the Chief Justice holds, s. 90(1)(ó) applies only to treaties and agreements that "flesh

out commitments of the Crolvn" (paru.26), aninterpretation which is the most restrictive and least

generous
example,
would be
No. 5 (1875). But equivalent CFA funding to a tr
similarly protected because in that case the moni

ugr""-ént fleshing out a treaty. This is not equitable treatment. Nor would it be rational legislative

policy.

92 Then, too, what is to be made of serendipitous differences in the wording of the treaties?

Treaty No, 6 (1876), for example, obliges the Crown to keep a medicine chest on the reserve.

Leaving aside the question of what the "medicine chest" clause means in2006, it is difficult to iden-
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tiff any legislative purpose that would be served by protecting payments for on-reserve medical

services in the case'of îreaty No. 6 bands but not Treaty No. 5 bands (because Treaty No. 5 does

not mention a medicine chest) or medical services provided on reserves to bands that have no treaty

at all.

93 What about the east coast "peace and friendship" treaties that had fewer benefits than the

þage889] post-Confederation numbered treaties, modern com-

p*r"ñerriöland claims settlements (which are inc under s. 35(3) of
the Constitution Act, IgS2)? I do not agree with such disparities

for the purposes of taxation, seizure and garnishment was in the contemplation of Parliament when

it enacted s. 90(1)(ó).

94 The Chief Justice argues that her restrictive interpretation fosters self-reliance,

self-government and 
""otro-i" 

development. In fact, however, the opposite is more likely to be

true. A band concerned about such matters as taxation seizure and garnishment would be better off
letting the government provide services directly to the reserve rather than attempting to provide the

publiõ ,"*i"", themselves through CFA funding. In the latter case, the monies (unlike direct gov-

ernment services) may be intercepted off-reserve by creditors.

95 I am in respectful agreement with Sinclair J. who concluded that the CFA reflects the re-

sponsibilities assumed by the Crown under laws in relation to Indians and lands reserved for Indians

enacted under s.9le$ of tn" Constitution Act, 1867 (çtara 87). The responsibilities accepted by the

Crown are not limited to treaty Indians. Indian bands have been recognized as possessing greater or

lesser powers in the nature of self-governing institutions since the 1869 amendments (S.C. 1869, c.

e to Ån Act providingfor the organisation of the Department of the Seuetary of State of Canada,

indfor the management of Indian and Ord[iJnance Lands, S.C. 1868, c. 42.This legislation pre-

dated even the initial phase of Treaty No. 5 negotiations. The adhesion of the God's Lake Band on

August 6,lg0g also pìst-dated passage of the Indian Act, 1876, S.C. 1876, c. 18. These early en-

actirents.not only reôognized eiemptions from taxation seizure and execution, as noted by the Chief

Justice, but also âctnowte¿ged that to a large extent Indian bands could, should and would continue

to govern themselves. The tiouble was (and is) that dispossession from much of their traditional

ecJnomic base and subsequent changes in the economy have left most þage890] band governments

too few resources to be self-suff,rcient. CFA funding is in the nature of government to govemment

transfer payments, covering essential services such as education, housing, health and welfare' These

are mafièrs that were characterisedin Mitchell v. Peguis Indian Band, U990] 2 S.C'R. 85, at pp.

134-35,as the type of program targeted by s. 90(1)(å). If, as Mitchellholds, a primary purpose of 
.

the Indian Act i-sto protect reserves and its members from economically induced dispossession, why

should s. 90(1Xó) not be interpreted as applicablelo all reserves to achieve that objective?

96 All of the members of our Court ín Mitchell agreed with the Nowegiiick principle "thaltrea-
ties and statutes relating to Indians should be liberally construed and doubtful expressions resolved

in favour of the Indians" (Nowegijickv. The Queen, [1933] I S.C.R. 29, atp. 36): La Forest J., atp.

142, andDickson C.J., atpp. 107-8. It is not necessary to resort to the Nowegiiick principle in this

case as I reach my conclusion based on ordinary principles of statutory construction, but Nowegijick

certainly reinforces the conclusion I have reached'

IV. Facts
A. Treaty No. 5
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97 In 1909, the God's Lake First Nation adhered to Treaty No. 5 which covers much of what is

present day Manitoba and parts of northwes treaty sur-

rendered more than a hundred thousand squ first phase

acceptedtheSaulteaux
SwamPY d "essential" to the

n of non- Lieutenant-Governor

of þage891l the North-West Territories, Manitob the time:

This treaty [the winnipeg Treaty, Number Five], covers an afea of ap-

proximately aboui 100,000 square miles. The region is inhabited by Chippewas

and Swampy Crees. The necessity for it had become urgent. The lake is a large

and valuable sheet of water, being some three hundred miles long. The Red River

flows into it and the Nelson River flows from it into Hudson's Bay' Steam navi-

gation had been successfully established by the Hudson's Bay Company on Lake

Wiotrip"g... . Moreover, until the construction of the Pacific Railway west of the

city ofWinnipeg, the lake and Saskatchewan River are destined to become the

principal thoroughfare of communication between Manitoba and the fertile prai-

ries in the west... .

For these and other reasons, the Minister of the Interior reported "that it

should be extinguished so that settlers and traders might have undisturbed access

to its waters, shores, islands, inlets and tributary streams." [Emphasis added.]

(4. Monis , The Treaties of Canada with the Indians of Manitoba and the

North-\4/est Territories, Including the Negotiations on which They were Based,

and Other Inþrmation Related Thereto (2000), at pp. 143-44, originally pub-

lished in 1880.)

At the second stage, between 1908 and lg}g,the surrender of more northerly lands in Manitoba as

well as some areas of northwestern Ontario were negotiated with a number of other Cree First Na-

tions, including the God's Lake Band, as well as bands at Split Lake, Nelson House, Norway House,

Cross Lake, Fisher River, Oxford House, and Island Lake.

9g In exchange for the surrender of the aboriginal interest in these vast lands "Her Majesty the

eueen" agreed to set aside certain reserves and urdertook as well, among other things, to provide

fòr the -ãint"narrce of schools on reserves, the right to pursue hunting and fishing throughout the

unoccupied lands surrendered in the teaty,to provide farming and carpentry tools to families and

bands, io provide seeds for planting, to provide cattle to each band, an amount of $500 per annum

¡ç,age11Zjfor ammunition and twine for nets to all Indians covered by the trealy

u"¿ * annual grant of five dollars for each Indi by the treaty (Treaty No' 5 be-

tween Her Maþsty the Queen and the Saulteaux e Tribes of Indians, 1875 and

190e).

B. The God's Lake Reserve
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gg The God's Lake Band presently has inadequate resources to achieve f,rnancial independence

in a market economy, Its CFA funds are administèred according to the budget and the terms of the

CFA, which is co-managed by Haugen Morrish Angers Chartered Accountants, who were appoint-

ed by the federal government. The co-manager is required to approve all proposed spending in order

to ensure compliance with the CFA (Sinclaii J., atpara.6). The funds are transferred by Indian and

Northern Affairs Canada to the bandìs financial institution (Peace Hills Trust Company) in Winni-

peg.

100 Under the CFA, the band is restricted to spending its money in specific budget areas which

for convenience I would collect under the following headings:

Education

Instructional services formula
Low cost special education
Student transPortation services

Guidance and counselling
Post-secondary education
Administration of post-secondary education

Schools operation and management
Teaching/Residences/Group homes operation and management

Special education
First Nations & Inuit career promotion and awareness

progr¿ìm
First Nations & Inuit science and technology program

First Nations & Inuit student summer employment

opportunities program

þage893l

First Nations & Inuit youth work experience program

Social development

Basic needs
Special needs
Service delivery
In-home care
National child benefit reinvestment

Infrastructure

Capital planning and project infrastructure
Fire protection
Roads and bridges
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Sanitation systems
Water systems
Electrical systems
Community buildings
Maintenance management
Solicitor General policing
On-Reserve Housing & Renovation

Indian government services

Band support funding
Band employee benefit plans -- statutory contribution
Band employee benefit plans -- non-statutory (flexible
transfer payments)

Miscellaneous

Indian Registry administration

Economic development

Community and economic development organization planning and operations

101 As mentioned, CFA funds are transferred in monthly payments which are not segregated

by program . For example, the God's Lake Band administers its own education programs on the re-

rð*". Át present it has 400 students enrolled in the on-reserve school (which gives some idea of the

demographics þage894l of the reserve). The band employs 39 teachers and staff. According to the

testimãny of Mike Angers, co-manager of the God's Lake CFA, the garnishing order has frozen part

of the money needed to operate and maintain the schools and school services. In addition to

on-reserve students, the band also supports band children who attend post-secondary education off
the reserve. Approximately $54,000 per month is spent on tuition, housing and support for these

students. Mr. Angers testified that this funding was also frozenby the garnishment order. By way of
fuither example lhe band maintains its own Social Services program which provides money for the

unemployed and the physically or mentally disabled, as well as in-home care for the elderly and in-

firm. As Sinclair J. put it:

The [CFA] between the Band and the federal government is one intended

by the parties to allow the Band to carry out what could be called administrative
governmental functions. It is also a vehicle by which the government can meet its

Ireaty obligations, such as the provision of educational services to Band mem-

bers, through delegation to the Band. The members of the Band clearly rely on

the funding for their existence on their reserve. Housing construction, as well as

construction of other community buildings, appears to be contemplated by the

agreement. In addition, salaries to Band employees are provided for, a matter es-

sential to the functioning of Band govemment. The operation and maintenance of
the Band's schools is covered by the agreement, as well as the provision of social
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c. The situation of cFA-Funded Indian Bands More Generally

102 The RCAp found that aboriginal people suffer ill health, insuffrcient and unsafe housing,

polluted water supplies, inadequate education, poverty and family breakdown at levels usually as-

sociated with impóverished developing countries. "The persistence of such social conditions in this

country -- whichis judged by many to be the best place in the world to live -- constitutes an embar-

rassment þage895ito Óanadians, an assault on the self-esteem of Aboriginal people and a chal-

lenge to pätãy mafers." See RCAP Report,vol. 3, Gathering Strength,p. 1. RCAP further observed
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assistance. 1S of
[Emphasis

that:

Their traditional economies disrupted, reduced to a small fraction of their land

and resource base, and subjected to inappropriate economic policies and practic-

es, it is hardly surprising that Aboriginal nations are far from self-reliant. There

are, of 
"o,r..é, 

important exceptions, usually the result of advantageous location,

particularly imaginative leadership, unusual resource endowments, or compre-

hensive c1áims igreements ... . On average,however, Aboriginal economies will
require substantial rebuilding if they are to support Aboriginal self-government

*ã if th"y are to meet current and anticipated income and employment needs.

(RCAP RePort,voI.2, at P. 800)

103 According to the federal government, the purpose of its funding agreements with Indian

bands is to "ensure that programs and services provided by Aboriginal govemments and institutions

are reasonably comparable io those provided in non-Aboriginal communities": see Indian Affairs

and Northern Devel,opment, Gathering Strength -- Canada's Aboriginal Action Plan (1997), Part

III: Developing a New Fiscal Relationship, atp.20. Atpresent, the primary funding vehicle to

achieve this important government objective is the CFA.

104

V. Relevant Statutory Provisions

See Appendix.

VI. Analvsis

105 The importance of the reserves and their survival lies at the heart of the Indian Act andre-

lated federal policies as a place "where the bonds of community are strong and where Aboriginal

culture and iáentity can bé learned and reinforced". (See RCAP Report, vol. 2, at p. 812,) Depopula-

tion of the reseryes and migration of band members to þage896] the larger urban centres like V/in-

nipeg risks loss of that culture and the likelihood of assimilation.

106 The history of Indian peoples in North America has generally been one of dispossession,

including dispossession of their pre-European sovereignty, of their traditional lands, and of distinc-

tive elementsof their cultures. Of course, arival of new settlers also brought considerable benefits.

The world has changed and with it the culture and expectations of aboriginal peoples have changed,

as they have for theiest of us. Yet it has been recognized since beforethe Royal Proclamation of
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1763 (reproduced in R.S.C. 1985, App. II, No. 1) that at f dispossession has

to stop. Àccordingly, even in periodi when federal gove assimilation'

which is to say foi most of thã first century of Canada's gislative policy

was to protect reserves and their contents as a sanctuary for those Indians who wished to stay in

their oùn communities and adhere to their own cultures. The promise in Treaty No' 5 of agricultural

supplies is a 19th and20th century recognition of the nee

sión. n my view, whatever legislative measures flow out t

of that dispossession, and the desire for reconciliation of
arising frorn ttrat situation, should apply as much to bands dispossessed without atteaty as to those

with whom treaties were made.

lyi My colleague argues that the exemption from taxation and distraint in ss. 87-90 of the In-

dian Act is at best outdated and at worst paternalistic and harmful to the First Nations themselves, as

isolating them from what La Forest J. caited "the commercial mainstream" (Mitchell, at pp' 131 and

13 B). Hówever, as the trial judgment makes clear, bands like God's Lake have no access to the

commercial mainstream, and nó realistic prospect of ever obtaining it. Although RCAP looked for

ways to improve the access to capital for bands positioned realistically to participate in the com-

mercial [page897] world, and noied in this respect provisions in the Indian Act "thatmake it very

difficult foilenders to secure loans using land and other assets located on-reserve as collateral", it

made no recommendation to amend the Indian Act to remove such provisions: RCAP Report, vol.2,

at pp. 906- 1 1. RCAP also noted the possibility of "using forms of collateral other than lands or

pråpe.ty" but identified this as -"r"iy one of several "strategies ... worth considering" þ' 931).

Ùrà",. ihe existin g Indian Act s. go(2),bands with a commercial aptitude and prospects can obtain a

ministerial waiver of ss. 88 to 90. In that respect there is no need to amend the Act.

l0g I agree with the Chief Justice that the starting point of our analysis in this case is Mitchell.

A number of courts, in addition to Sinclair J. in this case, have exempted funds for essential public

services from seizure or execution: Sturgeon Lake Indian Band v. Tomporowski Architectural

Group Ltd. (1991), 95 Sask. R. 302 (Q.8.); Royal Bank of Canada v. White Bear Indian Band,

llggill C.N.L.R. 174 (Sask. Q.B.); Youngv. Wolf Lake Indian Band (1999),164 F.T'R. l23.lac-
ðept, ás did Sinclair J., tLat not everything in the CFA can be construed as "fleshing out" the provi-

sións of Treaty No. 5. It is also true, as it was put by counsel for the appellant, that it would be "in-

congruous to protect property such as some hoes, twine and cattle which were the basic needs of the

ganã one hundred yearsãgo and not protect property such as the funding that maintains education,

health, social servióes and housing which are the basic needs today for the Band members". Be that

as it may, the outcome of the appeal turns on whether s. 90(1Xå) truly requires the CFA to be "an-

cillary" atall

109 In Mitchell itself, the lead judgment of La Forest J., from which only Dickson C.J. dissent-

ed (although he agreed in the result), held that the purpose of þage898l the Indian.4cf exemptions

froÀ "ta*ation and distraint" was to counter the prospect of dispossession as follows:

... by terms of the "numbered treaties" concluded between the Indians of the prai-

rie regions andpartof the Northwest Territories, the Crown undertook to provide

Indians with assistance in such matters as education, medicine and agriculture,

and to furnish supplies which Indians could use in the pursuit of their traditional

vocations of hunting, fishing, and trapping. The exemptions from taxation and

distraint have historically protected the ability of Indians to benef,rt from this
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property in two rways. First, they guard against the possibility that one branch of
govìrnment, through the imposition of taxes, could erode the full measure of the

benef,rts given by that branch of govemment entrusted with the supervision of In-

dian affairs. Secondly, the protection against attachment ensures that the en-

forcement of civil judgments by non-natives will not be allowed to hinder Indi-

ans in the untrammelled enjoyment of such advantages as they had retained or

might acquire pursuant to the fulf,rllment by the Crown of its treaty obligations'

In éffect, these sections shield Indians from the imposition of the civil liabilities

that could lead, albeit through an indirect route, to the alienation of the Indian

land base through the medium of foreclosure sales and the like .. . . þp. 1 3 0-3 1 l

It is evident that non-treaty Indians are equally at risk of "alienation of the Indian land base", alt-

hough in their case the reseryes were simply allocated rather than agreed to.

110 The Mitchel/ focus on "treaty obligations" is only one strand of La Forest J.'s analysis. It is

convenient to say more about that case, as it forms the cornerstone of the judgment of my colleague,

the Chief Justice.

A. The Facts of the Mitchell Case

111 The facts of Mitchetl are important. The Peguis Indian Band had been represented by a

lawyer (Mitchell) in negotiations with Manitoba Hydro over a tax invalidly imposed on the sale of

electriciìy on a reserve. The Government of Manitoba subsequently settled the Indians' claim. The

band's lawyers were unpaid, and obtained a prejudgment garnishing order against the settlement

funds in the þage899l hands of the provincial Crown to the extent of their fees. The Peguis Indian

Band applieJto huu" ih" garnishing order set aside because the money, they argued, was paid by

"Her ltiajesty" to the band and, under s. 90(l)(b) of the Indian Act,they argued, it was not subject to

attachment by a non-Indian. The Indian Act defence was rejected by a majority of the Court, Dick-

son C.J. dissénting, but the band succeeded in the result because all members of our Court agreed

that the provinciai Garnishment Act did not authorize a garnishee against the Crown except in re-

spect of work or services rendered to the Manitoba Crown.

ll2 The basis of the majority judgment rejecting the Indian Act defence was that the reference

in s. 90(1) to "Her Majesty" was to the federal Crown only. Monies flowing under agreements of
any desòription betweên the band arrd provincial Crowns were excluded from Indian Act protection'

lnitre course of elaborating on that conclusion, however, La Forest J. (with whom five judges

agreed) identified a number of considerations that, depending on emphasis, would lead to different

results in the present case.

(1) Commercial Agreements Are Excluded

113 Mitchelt clearly holds that "any dealings in the commercial mainstream in property ac-

quired in this [ordinary commercial] manner will fall to be regulated by the laws of general applica-

tion. Indians will enjoy no exemptions from taxation in respect of this property, and will be free to

deal with it in the same manner as any other citizen" (p. 138). Noting that provincial govemments

have no constitutional responsibilities for Indian affairs, La Forest J. stated that if s' 90 were inter-

preted to include agreements with the provincial Crowns "there is no basis in logic for the further

ãssumption that some, but not all agreements, between Indian bands and [the] Provincial Crown

would be contemplated by [s. 90(1Xå)]" (p. 136).
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þage900l

(2)
and Her Majesty in Rieht of Canada

ll4 As La Forest J. noted "Section 90(1Xó) does not qualiff the term'agreement"' û). 137).

Accordingly, speaking in the context of the provincial Crowns, he stated:

Section 90(1Xó) does not qualify the term "agreement", and if one interprets

Her Majesty'i as including the provincial Crown, it must follow as a matter of
due course that s. 90(1Xá) takes in all agreements that could be concluded be-

tween an Indian band and a provincial Crown'

Once one accepts the assumption that "Her Majesty" includes the provincial

Crowns, it would be more an exercise in divination than reasoned statutory inter-

pretation to purport to be able to select from among the full spectrum of agree-

ments that can be concluded between Indian bands and provincial Crowns and

conclude that Parliament wished s. 90(1)(ó) to apply in one case but not in an-

other. þP. 137 and 146l

11S By parity of reasoning, it could be said, because s. 90(1)(å) does not qualiS' the term

"agreement';(*d the French term"accord" isjust as broad) there is no logical basis "to select from

*ñong the fuil spectrum" of agreements that could be concluded between an Indian band and the

federãl Crown, and therefore all such agreements fall within the protection of s' 90(1)(ó).

(3)

Housing. Health and'Welfare Are Protected

116 La Forest J. refers at several points to the federal authority over Indians and lands reserved

for Indians under s.9lQQ of the Constitutíon Act, 1867 andto the responsibilities assumed there-

under, which he links back to policies adopted by the British Crown in the Royal Proclamqtion of
t763:

[page9O1]

In summary, the historical record makes it clear that ss. 87 and 89 of the

Indian Act, the sections to which the deeming provision of s. 90 applies, consti-

tute part of a legislative "package" which bears the impress of an obligation to
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native peoples which the Crown has recognizedatleast since the signing of the

Royal Proclamation of 1763' þ' 1311

The Royal proclamqtion of 1763 wasnot a treaty, of course, but a unilateral declaration of policy

by the Ímperial Crown. Only a handful of treaties predated the Royal Proclamation of 1763 (such as

túe treaty'with the Mi'kmaq Indians discussed in R. v. Marshall, tl9991 3 S.C.R. 456)' In his refer-

ence to íhe noyal proclamation of 1763,therefore, La Forest J. must be talking about fulfillment of

policies of the Crown that led to the treaties, and not just to the treaties themselves. He goes on to

say:

From that time li.e.1763l on, the Crown has always acknowledged that it is

honour-bound tã shield Indians from any efforts by non-natives to dispossess In-

dians of the property which they hold qualndians, i.e., their land base and the

chattels on that land base. kr. 1311

Funding agreements for education, housing, health and welfare (such as the CFA) are of cours-e in-

timatel! [nked to enabling Indians to continue on their lands, as mentioned earlier. La Forest J.

continued atp.I4l:

It
to

is perfectly consistent with the tenor of the commitments made bY the Crown

Indians through the centuries that the Crown would seek to protect PaYments

of property owed to Indians pursuant to the Crown's treaty obligations in exactly
to

claim by virtue of their status as Indians. [Emphasis added.]

The underlined words are of significance. God's Lake First Nation possesses its reserve by virtue of

Treaty No. 5 and its members live there by virtue of their status as Indians. Importantly, as Sinclair

J. pointed out, the community at God's Lake,like many other FirstNations' communities, would

likely not survive without CFA funding of essentìal services administered by the band government'

þage902l

(4)
Protected

ll7 In the end, La Forest J. chooses to limit s. 90(1Xå) to "treaties and ancillary agreements"

which he explains atP.124

;;få'ä"ffi'ï:fr :3îiî;ì,jini"::iffli"åî*li.iï?i'lliiÏ#i.i:i1l
bered ihat treaty promises are often couched in very general terms and that sup-

plementaty agreements are needed to flesh out the details of the commitments

undertaken by the Crown; see for an example of such an agreement Greyeyes v.

The Queen, U9781 2F.C.385'.. . [Emphasis added']
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ln Greyeyes v. The eueen, [1978] 2F.C.385 (T.D.), federal scholarship monies payable to an Indi-

an student were helõe*"-pì from garnishment. La Forest J. characterized the scholarship agree-

ment as "details of the [Crown's] piomise in Treaty No. 6 to provide assistance for education" (p.

135). Some other treatiäs, particuiarly the pre-Confederation treaties, make no explicit mention of

education, presumably, ,rnã", La Foiest J.L interpretation, such funds could be garnisheed, because

he says atp.136:

In summary, I conclude that an interpretation of s, 90(lXó), which sees its

purpose as limited to preventing non-natives from hampering Indians from bgne-

fiting in full from the personal property promised Indians in treaties and ancillary

asreéments, is perfectly consistent with the tenor of the obligations that the

Cto*" h^ always assumed vis-à-vis the protection of native property. [Emphasis

added.l

B. Does Mitchell Control the Outcome of This Appeal?

l1g As stated, the ratio decidendi of Mitchell did not depend on an interpretation of the Indian

ActbutontheCourt'sconclusionthattheprovincial GarnishmentAct,R'S.M. 1970,c.G20,didnot

authorize garnishment of the funds in question'

þage903l

llg In terms of doctrine, the Court divided over whether the term "Her Majesty" in s. 90(1)(ó)

of the Indian Act included the Crown in right of a province. The majority concluded that it did not.

That holding, too, was dispositive of the appeal.

lZ0 The further refinement that the word "agreements" wtlhthefederal Crown excludes

agreements other than those "ancillary" to a treaty was certainly not necessary to resolve the Mitch-

ell appeal,and in my view we ought to take a closer look at the issue in the context of this case

where that precise point ls dispositive.

C. Anomalies Are Created by the Treaty Approach

l2l I have already mentioned what I believe to be some of the problems with the approach out-

lined by La Forest J. and adopted by the Chief Justice. The essential problem is that s. 90(1Xó)

would operate inequitably among bands in relation to the same types of CFA funding for the same

essential on-reserve ,"*i""r. It is convenient at this point to elaborate somewhat on the lack of eq-

uity which I think ought not to be attributed to Parliament in the absence of very clear language.

IZZ My colleague's approach excludes from s. 87 and s. 89 protection monies paid to bands in

many parts of cartíaa(inôluding most of British Columbia, but also many tracts of land across the

"o*t y, among them lands not covered by treaty lying on the south watershed of the Ottawa River

where the nation's capital sits). Even in areas where treaties were concluded there are ongoing dis-

putes about which baids were or were not signatories (see, e.g., Ontario (Attorney General) v' Bear
'Island 

Foundation, [1991] 2 S.C.R. 570, aff g (1989), 58 D.L.R. (4tÐ 117 (Ont. C.A.), affg (1984),

1s D.L.R. (4th)321(ont. H.C'J.).
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lZ3 Secondly, even among the treaties the enumerated benefits vary greatly. Greyeyes dealt

with Treaty No. 6 where education happened to [page904] be mentioned but many if not most of the

pre-Confeáeration treaties do not mention education. On what rational basis would Parliament in-

iend scholarship monies to be garnisheed in the case of some Indian students but not others?

lZ4 Thirdly, La Forest J.'s focus in the context of Treaty No. 5 was on the benef,rts given by

"the Crown, as part of the consideration for the cession of Indian lands" (p. 130)' In the maritime

provinces, howèver, nothing is said in at least some of the treaties about cession of lands. The Indi-

àrrr ruy these treaties were treaties of peace and friendship. Nevertheless, as the waves of
non-aúoriginal settlement arrived, the Indian bands still wound up being dispossessed of their tradi-

tional territories (except reserves) regardless of consent. To the extent the exemptions in s. 90 are

seen as part of the p*õhur. price for the cession of land, it makes little difference to the dispos-

sessed *h"th"t dispossession occurred by agreement or not. The approach taken by the Chief Jus-

tice would result in a checkerboard of exemptions and non-exemptions across the country deter-

mined by the vagaries of the treaty-making process rather than rational legislative policy.

l2S Fourthly, the defrnition of treaty (to which "agreements" must be found to be "ancillary") is

elastic, running ihe gamut from any "engagements made by persons in authority as may be brought

within the term'the word of the white man"' (R. v. White and Bob (1964),50 D'L.R. (2d) 6t3
(B.C.C.A.) , atp.649, aff d. tl965l S.C.R. vi) to the elaborate modem land claims settlements such

as the Nisga'a Final Agreement (1999) or the Umbrella Final Agreement Between the Government

of Canadã, the Councllfor Yukon Indians and the Government of the Yukon (1993). The range of
benef,rts under the modern comprehensive treaties go well beyond the limited CFA categories of
government to government-type funding. On what basis can it be said that the extensive modern

|eaty benefits should be free of tax and execution (unless the exemptions are negotiated away)

wheieas the CFA benefits even to treaty bands do not enjoy such þage905] exemptions unless they

can be said to be "ancillary" to some 19th century Crown negotiator's sense of fairness incorporated

in an 1875 document written in a language most of the Indians of God's Lake likely didn't under-

stand?

126 No doubt the courts would generously interpret what agreements can be said to "flesh out"

the treaties, but that does not help the bands which have no treaties aI all.

lZl Finally, it is curious that in s. 88, a neighbouring provision, the word "treaty" appears

without the added "or agreement":

88. [General provincial laws applicable to Indians] Subject to the terms of
any treaty and any other Act of Parliament, all laws of general application from

time to time in force in any province are applicable to and in respect of Indians in
the province, except to the extent that those laws are inconsistent with this Act or

any order, rule, regulation or by-law made thereunder, and except to the extent

that those laws make provision for any matter for which provision is made by or

under this Act.

Either the addition of the words "or agreement" in s. 90(1)(ó) means something different than "trea-

ty" in s. 88 or it does not. If it does not, the words "or agreement" are surplusage, a result which

courts try to avoid. If it does mean something different but only to the extent it covers agreements

"fleshing out" treaties, it means that "agreements fleshing out treaties" are not exempted by s. 88
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from provincial laws of general application that touch on "Indian-ness". The operation of s. 88 is

compiicated enough without this idded dimension. It is more consistent with the legislative purpose

of s. gg, it seems to me, to read the word "agreement" in s. 90(1Xå) as going beyond treaties and

their modes of implementation.

þage906l

D. Section g7(l)(b) Should Be Construed to Protect Monies Provided by the Federal

Governmeni io'Indian Bandsfor Education, Housing, Health and Wrelfare and

Other Similar Government-Type Essential Services on Reserves

IZg The CFA essentially relates to services provided to other Canadians by their provincial, 
_

territorial and municipal governments. It is simply the vehicle by which the federal government de-

livers programs and serviies to First Nations with public funds appropriated by Parliament.

l2g The government identifies what are generally referred to as essential programs and services

that include héalth, housing, education, welfare and community infrastructure. Funding under the

CFA is accounted for in accordance with ss. 32 and 34 of the Financial Administration Act, R.S.C.

1985, c. F-l1. (See Peace Hills Trust Co. v. Moccasin (2005), 281 F.T'R. 201,2005 FC 1364, at

para. 12.) In my view the word "agreement" in s. 90(lXó) should include government to govern-

ment transfers such as the CFA by embracing what I would call "the public sector services ap-

proach". Such an approach takes the categories ofexpenditure identified by La Forest J. at pp. 130

and 135 of Mitchelljnamely education, hãusing, I ealth and welfare) in the context of the numbered

treaties and simply gèneralizes them more broadly (as I do not read La Forest J. as intending his list

to be exhaustive) anã applying them to Indian bands more generally (i.e., whether or not there is a

treaty in place and inespective of the benefits conferred by a particular treaty)'

130 The public sector services funding approach would not include monies provided by the

federal Crown with a more coÍlmercial orientation such as the Resource Partnerships Program,

Economic Development Opportunity Fund, Resource Acquisition Initiative, Aboriginal Contract

Guarantee Instrument, and-Aboriginal Business þage907] Development Initiative. (See generally,

Gathering Strength - Canada's Ãboriginat Action Plan; A Progress Report (2000), at pp. 18-19.)

131 I accept that CFAs take a broad approach to what constitutes the "public sector". This rec-

ognizes the stubborn fact that in most reserves the potential for a significant private sector is ex-

trãmely limited. Self-reliance is a wonderful objective where the potential exists, but its allure

should not blind us to deplorable socio-economic realities on the vast majority of reserves.

l3Z It seems to me a public sector services funding approach is consistent with the text, context

and purpose of the relevant provisions of the Indian Act for the following reasons,

(1) The Text

133 Section 90(1Xó) does not qualiff the term "agreement", and as pointed out by La Forest J.

in Mitchell "it would be more an exercise in divination than reasoned statutory interpretation to

purport to be able to select from among the fulI spectrum of agreements that can be concluded be-

tween Indian bands and provincial Crowns and conclude that Parliament wished s. 90(1)(ó) to apply
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in one case but not in another" (p. 146). The reason why Mitchell ultimately suggested differentia-

tion among "agreements" was ttãt th" text of s. 90(1Xå) but because of the difference in provincial

and federal responsibilities for Indian affairs under s.9l(24) of the Constitution Act, 1867 andrhe

Indian Act andrelated Crown policies. I tum therefore to context.

O\ The Context

134 As mentioned, Mitchel/ identif,res s. 90(1Xó) as "part of a legislative'package' which bears

the þage908] impress of an obligation to native peoples which the Crown has recognized arleast

sincË tñe signing of the Royal Proclamation of 1763" (p. 131). Part of that obligation is to address

the issue of potentiat dispossession(ibid.). Much of the Indian Act is concerned with the inaliena-

bility of resérves and "[tjhe exemptions from taxation and distraint have historically protected the

ability of Indians to benefit from [reserve] property' (ibid., at p. 130). I agree with my colleague

that tiris context properly limits the scope of the word "agreement" in s. 90(1)(ó), but I do not agree

with where the ChieiJ.trti"" would dra-w the line. In my view, the relevant context has little to do

with treaties (after all s. 90(1)(ó) says "treaty or agreement") and much to do with the general prob-

lems associated with First Nations' reserves and steps taken to protect and encourage their survival

as liveable communities. It also has to do with statutory mechanisms put in place to ensure that pub-

lic monies "given" to an Indian band for essential public services are used for the intended purposes.

(3) The Purpose

135 Survival of reserves is assured in the treaty context by "assistance in spheres such as edu-

cation, housing, and health and welfare" (Mitchell, atp.l35). The financial lifeline is provided the-

se days by the bFAs. Survival of reserves for non-rreaty Indian bands is assured by the same life-

line. Whether or not a band signed a:r:eaty in 1909 (or 1809 for that matter) is irrelevant to the

preservation and betterment of viable reserves. In my view the pu{pose of the "legislative package"

is undermined rather than advanced by my colleague's interpretation of s. 90(1)(ó). I believe the

public sector services funding approach better serves the legislative purpose.

136 Firstly, the public sector services funding approach would still exclude commercial deal-

ings (such u, titor" under the Aboriginal Business Development Initiative) as well as monies pro-

viãed by the provincial Crown (e.g., the Casino Rama þage909] revenues addressed by the Court

in Lovelace v. Ontario, [2000] 1 S.C.R. 950, 2000 SCC 37).

I37 Secondly, the public sector services funding approach would avoid tying the exemption to

the historical anomalies created by the treaty-making process. It would treat the non-treaty Salish

bands of British Columbia on the same basis (for this purpose) as the Cree bands who signed trea-

ties on the prairies, No dramatic consequence would flow from the fact that Treaty No. 6 refers to

providing á "medicine chest" whereas other treaties do not. The emphasis would be on the public

sector prirpor" of the funding rather than the elevation of historical anomalies to the level of legisla-

tive policy.

138 Thirdly, the public sector services funding approach puts the focus on the location where

the needs of the banûare to be met (the reserve) rather than on where the federal funds voted by

Parliament for that purpose happen to be on deposit (off-reserve).

139 Fourthly, the public sector services funding approach avoids differential treatment of CFA

funds depending on wñether the band is rich enough to altractto its reserve a branch of a depos-
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it-taking financial institution. The s. 89 exemption would not be limited to CFA funds on deposit at

the Scotiabank branch on the StandoffR.r.rv. of the Blood First Nation in Alberta, or the Royal

Bank branch at the Norway House Reserve in Manitoba. By virtue of the deeming provision in s.

90(1Xå) the exemption would also cover CFA funds deposit in Winnipeg to the credit of the God's

mf.é È*¿ (which adhered to Treaty No. 5 at roughly the same time as the Norway House Band).

140 As mentioned, other types of funding (e.g., for economic development) are, with minor

exceptions handled outside theCpa framework. Thus, federal government methods of funding

makå it relatively easy to segregate those funds protected under s. 90(1)(b). There will, of course, be

issues of interpretation as to whither to characterize some agreements as falling within or outside

government to government transfer payments for public on-reserve þage910] services, but these

õan be resolved on the basis of the "generous and liberal" principles of statutory interpretation fa-

vourable to the Indians established ii Nowegi¡ick and affirmed in Mitchell, atp. l42.In the interest

of certainty, I would characterize fimds flowing under the present CFA model as wholly protected,

as discussed below.

L4l The Attorney General of Canada expressed a concern that if s. 90(lXó) included CFA

funds then s. 90(3) would require ministerial approval for their disbursement. The short answer to

that is that the CFA itself is ministerial authority for disbursement. The Chief Justice agrees to some

extent (para.45) but points out that the Minister cannot be taken to have given approval to expendi-

ture of funds under agreements which "d[o] not specify how funds are to be spent" (a consideration

that does not arise in the case of the CFA) nor can the Minister be taken to have approved funds

"not put to the proper use". I agree with that qualification, of course, but the lack of ministerial

agreånent with improper diveision of funds is in any event clear from the terms of the CFA itself.

Lãck of ministeriaiconsent will not prevent the funds from being diverted from the agreed CFA

pu{poses. Only a purposeful as opposed to restrictive reading of s. 90(1)(ó) will accomplish that

objective.

(4) Is This Outcome "Paternalistic"?

l4Z I believe the concern about the need to avoid "paternalism" is, with respect, misdirected.

The issue was related by LaForest J. ín Mitchell to the commercial dealings of Indian bands:

Indians, I would have thought, would much prefer to have free rein to conduct

their affairs as all other fellow citizens when dealing in the commercial main-

stream.

Any special considerations, extraordinary protections or exemptions that Indians

bring with them to the market-place introduce complications and would seem

guaranteed to frighten off potential business partners. þp. A6-471

143 I do not accept, with respect, that this concern should disqualify the CFAs from the protec-

tion þage91 ll of s. qô(f Xa). There is a great difference between withholding protection from funds

pusing .rtrder a tax settlement with the Manitoba government from the claim of the band lawyer to

Ù. paiãhis fees (the facts of Mitchell), andwithholding protection from CFA funds provided by the

fedãral govemment out of funds appropriated by Parliament for health, education, housing, welfare
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and infrastructue on a remote, impoverished, northern reserve (this case) and other disadvantaged

reserves across the country.

(s) CF

144 Exemption of the CFA based on the federal government's present model, advances the fed-

eral govemment policy of promoting "[flinancially viable Aboriginal govemments able to generate

their own revenues and abÈ to operate with secure, predictable government transfers". See Gather-

ing Strength -- Canada's Aboriginal Action Plqn: A Progress Report, atp.3 (emphasis added). As

ruäaing riodels change, the CFA exemption may have to be re-examined, but for the moment I be-

üeve aãy disputes abõut the minutiae of the CFA should be resolved generously in favour of the In-

dians under ih" Nowtgijick principle of statutory construction referred to earlier.

L4S To impose, as the Chief Justice does, an onus on the band to prove which parts of CFA

funding on dep-osit atany particular time "flesh out" treaty commitments of the Crown @ata.26)
and wñich parts of CFA-funding do not, is a burden they cannot discharge, given the deposit of

blended mónthly payments which are not segregated on a project by project basis.

146 The objective of predictabitity and certainty in economic relations between First Nations

and non-aboriginal people is better served by a categorical denial of execution or garnishment of
CFA funds whetheithoie funds are parked ataftnancial institution on or off the reserve. The pro-

cedure þage9l2l suggested by my colleague, with respect, simply adds the uncertainties of litiga-

tion to an already complicated situation'

I47 This is a test case to establish matters of legal principle. Litigation in the general run of
cases over what is or what is not sufficiently connected to atrealy to qualiff for s. 90(1)(å) protec-

tion will drain First Nation hnances that should be put to better use elsewhere'

(6) Protection of SuPpliers

148 The protection of suppliers such as the respondent is not difficult. Get your money up

front. Atternatively, require tnã Cnief and band council to obtain ministerial approval under s. 90(2)

of a waiver of ss. 89-90 protection.

(7) The Public Purse Ma)¡ Now Pay Twice for the Same Services

l4g As mentioned earlier, the appellant band appears to have incurred debts of about $3 million

without the means of repayment. The creditors will seek to gamishee payment of those debts from

the roughly $7 to $9 miilion annual CFA funding. If the garnishee is successful there will not be

"oo,tgh -óney to pay for essential public services. This means either band members will live in the

"third world conditions" described by RCAP or the federal government will step in at some stage to

fund the delivery of the essential services it had already funded under the CFA but which funds

were diverted to other priorities determined by the band council. The first alternative is to perpetu-

ate what RCAP calls a national embarrassment. The other alternative is for the public to pay twice.

Neither is palatable public policy. In my view, Parliament cannot have intended an interpretation of
s. 90(1)(ó) that creates such a Hobson's choice.

[page913]
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1s0

VIL Conclusion

I would allow the appeal and restore the conclusion reached by Sinclair J

,Ftl *

APPENDIX

Indian,4cf, R.S.C. 1985, c. I-5

87. (1) Notwithstanding any other Act of Parliament or any Act of the leg-

islature of a province, but subject to section 83, the following property is exempt

from taxation, namely,

(a) the interest of an Indian or a band in reserve lands or surrendered lands;

and

(ó) the personal property of an Indian or a band situated on a reserve.

(2) No Indian or band is subject to taxation in respect of the ownership,

occupation, possession or use of any property mentioned in paragraph (1)(a) or

(å) or is otherwise subject to taxation in respect of any such property.

(3) No succession duty, inheritance tax or estate duty is payable on the

death olany Indian in respect of any property mentioned in paragraphs (1)(ø) ot

(å) or the succession thereto if the property passes to an Indian, nor shall any

iuch property be taken into account in determining the duty payable under the

Domlnion Succession Duty Act, chapter 89 of the Revised Statutes of Canada,

lg52,or the tax payable under the Estate Tax Act, chapter E-9 of the Revised

Statutes of Canaãa, 1970, on or in respect of other property passing to an Indian.

89. (1) Subject to this Act, the real and personal property of an Indian or a

band situated on a reserve is not subject to charge, pledge, mortgage, attachment,

levy, seizure, distress or execution in favour or at the instance ofany person oth-

er than an Indian or a band.

(1.1) Notwithstanding subsection (l), a leasehold interest in designated

lands is subject to charge, pledge, mortgage, attachment, levy, seizure, distress

and execution.

(2) Aperson who sells to a band or a member of a band a chattel under an

agreement whereby the right of property or right of possession thereto remains

wholly lpagegI4l or in part in the seller may exercise his rights under the agree-

ment notwithstanding that the chattel is situated on a reserve.
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90. (1) For the purposes of sections 87 and 89, personal property that was

(ø) purchased by Her Majesty with Indian moneys or moneys appropriated

by Èar[ament for the use and benefit of Indians or bands, or

(b) given to Indians or to a band under atreaty or agfeement between a

band and Her MajestY,

shall be deemed always to be situated on a reserve.

(2) Every transaction purporting to pass title to any property that is by this

section á""-"d to be situated on a reserve, or any interest in such property, is

void unless the transaction is entered into with the consent of the Minister or is

entered into between members of a band or between the band and a member

thereof.

(3) Every person who enters into any transaction that is void by virtue of

subsecìion (2) is guilty of an offence, and every person who, without the written

consent of tLe Uinistér, destroys personal property that is by this section deemed

to be situated on a reserve is guilty of an offence.
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